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Terminal Services at Industries—Proposed 
Railroad Tariff 


Through the courtesy of Mr. Edward F. Lacey, Executive Sec- 
retary, National Industrial Traffic League, we are reproducing N. I. T. 
League Circulars Nos. 3472 (April 19) and 3474 (April 24), dealing 
with the subject of Terminal Services at Industries. The initial public 
hearing on this matter will be held in New York City on May 8th. 


PROPOSED TARIFF TO COVER TERMINAL SERVICES AT INDUSTRIES* 


Subject is Being Docketed For Public Hearings and Opportunity Will 
Be Afforded Interested Parties to Present Their Views. 


Initial Public Hearing New York, May 8—Others Will Follow 


Executive Committee, Upon Recommendation of Special Committee 
On Ex Parte 104, Part Il, Approved Publication of Proposed Tariff 
With Modifications, and Recommends Approval by Membership 


TO MEMBERS: 


Attached is a proposed general tariff to govern terminal services 
at industries, submitted by the Chief Traffic Officers of Eastern, Western 
and certain Southern railroads, following a series of conferences with 
the League’s Special Committee on Ex Parte 104, Part II, and with 
Division 3 of the Commission. The Traffic Officers have endeavored to 
incorporate in the proposed tariff the general statement of principles 
which previously had been approved by the League upon recommen- 
dation by the Executive Committee, reproduced in Circular No. 3309, of 
April 10, 1944. That statement of principles represented the results of 
a joint ‘‘endeavor to reach common ground and an understanding 
concerning matters of spotting services under published freight rates, 
which would preserve the long standing railroad practices.’’ 

An extended final conference was held recently with the Chief 
Traffic Officers, at which various questions were presented and interpre- 
tations given, which interpretations we were advised had been approved 
by representatives of the Interstate Commerce Commission. The Special 
Committee on Ex Parte 104, Part II, thereupon approved the pro- 
posed tariff subject to the interpretations which have been placed upon 
it by the carriers, and recommended approval by the Executive Com- 
mittee. 

The Executive Committee and the Special Committee held a meeting 
in Chicago, on March 30, at which was present also a committee of the 
Chief Traffie Officers, who explained in detail the purpose of the pro- 
posed tariff and answered many questions which were raised. They as- 
sured the Committee that this tariff, though making some changes as to 
detail, did not propose or contemplate any fundamental change of gen- 


* Circular No. 3472 (April 19, 1945). 


- = 








646 I. C. C. PRACTITIONERS’ JOURNAL 





eral practice with respect to terminal services or to replace present tariffs 
governing certain features of transportation service. 

After exhaustive consideration, the Executive Committee, recog- 
nizing that the proposed tariff does not completely state the obligation 
and custom of the carriers, nevertheless, approved the publication of the 
tariff with certain suggested changes. These changes have largely been 
accepted by the carriers’ committee and are incorporated in the at- 
tached draft. 

The Executive Committee considered it highly desirable that the 
proposed tariff be put on the public docket of carrier committees and 
hearings held with regard thereto. The Executive Committee felt that if 
this was done it would constitute notice to all the members and all others 
interested. The carriers have since decided to put the matter on the 
public docket, and the initial public hearing on this proposed tariff will 
be held in New York City on Tuesday, May 8, 1945,—probably at 10:00 
o’clock a. m., at a place to be designated later. A docket giving com- 
plete information will be released shortly by the carriers. In addition 
to the New York hearing, public hearings will be held later at Chicago 
and St. Louis, and two hearings on the Pacific Coast, one in California 
and the other probably in Oregon, at cities which will subsequently be 
announced. 

It is understood that at each of these hearings representatives of the 
railroad traffic executives will be present to explain the tariff, and be 
prepared to answer any questions which the members and others may 
desire to raise as to its interpretation. 

The League originally favored the passage of legislation to make 
it clear that the published freight rate includes terminal services of 
placing cars at loading and unloading points on industrial sidings. 
At the last annual meeting (see pages 59-61 of Circular 3420), the 
League authorized the officers and the Special Committee to endeavor 
to join the rail carriers on a set of principles having the same objective. 

The Executive Committee approves the publication of the proposed 
tariff as intended to carry out the objective of the League. 

Members will be much interested in the attached copy of a mem- 
orandum statement recently submitted informally by the Traffic Officers 
to Division 3 of the Interstate Commerce Commission. 

As soon as the dates for the remaining public hearings have been 
announced members will be advised. 
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No Supplement will be issued to this I. C. C. 
Tariff, except for the Purpose of 

Cancelling the Tariff, Unless Other- 

wise Specifically Authorized by the 

Commission. P 


TARIFF 
THE AMERICAN RAILROADS 
LOCAL FREIGHT TARIFF 
on 
RULES GOVERNING RECEIPT AND DELIVERY OF CARS OF FREIGHT 


(Except Coal at Mines, Iron ore at Mines, Beehive Coke at Ovens 
and Ex Lake Iron Ore) 


MOVING AT CARLOAD RATES AND FERRY CARS 
to and/or from 
PRIVATE TRACKS AND INDUSTRIAL TRACKS 


ISSUED EFFECTIVE 


‘Chief of Tariff Bureau 


SOOO C eRe e eee H EE EESO EE SESO EE EEEE SEES EE EEEE EE EEEEES 


COCR eee eee SE SEE OEE EEE EEE ES EEEE EEE SE SEEEEEEEEOES 


(Box) 
J-212 Printed in U.S. A. 


Rule I. Except as otherwise provided in Rule III, cars of freight 
moving at carload rates and cars of less carload or any quantity freight 
subject to rules governing the handling of ferry cars as published in 
tariffs—I. C. C.—, including empty cars, will be delivered on and 
removed from privately owned side tracks or industrial tracks adjacent 
to and connecting with the carrier’s tracks without any additional 
charge, provided there are no conditions which make it unsafe for 
the carrier’s locomotives to operate over such tracks, or that prevent 
the carrier from receiving or delivering cars at its ordinary operating 
convenience. (see Note 2). 

Rule II. Except as otherwise provided in Rule III, cars covered 
by Rule I will be received and delivered at loading and unloading points 
on tracks designated by the industry within the industrial plant site 
without any additional charge when that service can be ordinarily per- 
formed in continuous movement at the carrier’s ordinary operating 
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convenience, within the meaning of these terms as defined in Notes 1 
and 2, provided the locomotives in general use for switching in the 
vicinity of the plant site can safely operate over the tracks within the 
plant site. 

Rule III. When receipt or delivgry of a car or cars as provided 
in Rules I and II cannot be accomplished in continuous movement at 
the carrier’s ordinary operating convenience because of interruption, 
interference or any other condition caused by the shipper or consignee, 


the carrier will arrange for receipt or delivery under the following pro- 
visions : 


(a) If it appears that the delay will be of a temporary nature 
the locomotive will be held at the nearest available point and the 
service completed when conditions permit. For delay to the loco- 
motive a charge of $1.00 for each five minutes or fraction thereof 
in excess of 15 minutes will be assessed, which charge will be in 
addition to the published rate or rates. 

Charges will be assessed in accordance with the next preceding 
paragraph when delays encountered during a locomotive trick 
or shift aggregate more than 15 minutes. 

(b) If, after a reasonable period of delay, the obstruction or 
condition preventing completion of service has not been removed 
or eliminated, the carrier may, at its option, withdraw its power 
and place the car or cars on a hold or other available track or tracks 
within, or without, the industry plant site. Charges for the delay 
encountered shall be computed in accordance with paragraph (a). 
Subsequent movement by carrier power of the car or cars from the 
hold or other track or tracks to actual point of delivery will be 
subject to the published intraplant rates or charges. 


DEFINITION OF TERMS USED HEREIN 


Note 1. ‘‘Continuous movement’’ means a movement between the 
earrier’s tracks and the loading or unloading points, a hold track or 
tracks, or other place where cars are received or delivered without any 
delay or any suspension or break in time, or continuity of the movement, 
due to any circumstance or condition for which the industry is directly 
responsible. 

Note 2. ‘‘Ordinary operating convenience’’ means the time selected 
by the carrier when it is most advantageous to the carrier, in relation 
to its coordinated and harmonious switching activities in a particular 
switching zone, when the terminal services are performed by switching 
locomotives, or at the time the train arrives at the plant site when the 
terminal services are performed by road-haul locomotives. Ordinarily 
it contemplates only one switch a day except when additional switches 
are made by the carrier in its own or the public interest, as distinguished 
from the industry’s interest, to secure the prompt release of equipment 
or facilities, or when necessitated by the volume of traffic. Movements 
to, from or within the plant site at other times at the request of the 
industry or to meet the requirements of industrial operations are not 
at the carrier’s ordinary operating convenience. 
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MEMORANDUM 


The life-blood of the railroads is their freight traffic. It has been 
large volume at low rates that has enabled the railroads to make their 
contribution toward the development of the country. 

' As industry developed, sidings were required, plants grew to the 
point where they required more than one siding, and ultimately to 
the point where they require either industrial railroads or the equiva- 
lent in the assignment of either railroad power or the use of privately 
owned power, with allowances from the railroads. From these large 
industrial developments the railroads have received their most profit- 
able business and undoubtedly will receive their most profitable business 
in years to come. 

Under the circumstances, it is of the utmost importance that the 
railroads continue to provide the best possible service for these indus- 
tries that are the best customers of the railroads. 

Some years ago, before the development of the present efficient op- 
eration of trucks and water lines, the Interstate Commerce Commission 
determined to make an investigation of the methods under which the 
railroads served the large plants throughout the country. Apparently, 
the Commission had two main thoughts in mind; one, that if they could 
reduce the service rendered by the railroads they would thereby sub- 
stantially increase the net earnings of the railroads; and two, that there 
was a certain amount of discrimination, resulting from service rendered 
by the railroads. to the Jarger plants as compared with the service ren- 
dered to the smaller plants. 

With the advance in the art of transportation and the tremendous 
increase in the cost of labor, industry has been forced to handle the 
movement of its commodities within the plant as well as the transpor- 
tation outside of the plant by whatever means produce the lowest cost 
of handling the tonnage from the point where the tonnage is produced 
in the plant to the point where it is consumed by the consignee in his 
plant. As a result, cost studies are constantly being carried on to find 
out where savings can be made. 

The very nature of the railroad operation is that the cars must run 
over permanent trackage located at specific points in the plant and 
such tracks must be built at the time the plant is laid out. To meet the 
competition of other forms of transportation that can move readily to 
any point within the plant, it is obvious that the railroads must per- 
form transportation for large volume at low cost. Only through that 
method can they meet competition in the future. 

The railroads must continue to give their customers a complete 
transportation service from the loading point within the plant of the 
shipper to the unloading point within the plant of the consignee without 
extra charges. 

In order to illustrate what we have in mind, it can be definitely 
shown that prior to the war emergency a very large volume of steel 
sheets moved from Pittsburgh and the Ohio Valley territory to Detroit 
via truck at the railroad rates or higher, because the trucks could pick 
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up the steel as it came off the mill and carry it direct to the machine 
in the manufacturer’s plant at Detroit without the necessity of inter- 
mediate movements at the plant where it was manufactured and again 
intermediate movements at the plant where the steel was to be formed 
into automobile bodies or used for other purposes. It is quite obvious 
that this truck movement has a definite possibility of saving labor and 
handling charges as compared with the railroad movement, which ne- 
cessarily requires intermediate service at both the producing plant and 
the manufacturing plant. Also, in many cases the truck movement was 
faster than the movement by railroad. 

It has already been pointed out that increased costs of labor and 
materials have made the loading and unloading conditions at the plants 
more highly competitive. During the war period these increased costs 
have emphasized this handicap of the railroads to even a greater extent 
than existed prior to the war. With the building of new plants and 
the revising of old plants during the reconversion period, there is a most 
unusual opportunity to revise the layout of the producing and receiving 
plants, so that this movement by truck can be increased and handled 
more efficiently at both ends of the transportation service. There is no 
question but what, with the improved large tonnage trucks that will be 
on the market during the Post-War period and with the improved layout 
of the plants, greater competition will be experienced than at any time 
in the history of the railroads. Consequently, the railroads view with 
great alarm the activities of the Commission toward restricting their 
ability to serve their best customers and thereby adding to the difficulties 
of the railroads in their attempts to persuade industry to continue to 
lay out their plants for railroad service rather than truck service. 

It can be easily demonstrated that the cost per car to serve the larger 
industries is far less than the cost per ear to serve the smaller indus- 
tries and that, therefore, out of the through rate there is more revenue 
left for the road haul movement on traffic moving to and from the large 
industries than there is on the traffic moving to and from the smaller 
industries. From every point of view the terminal operation performed 
for the large plant is less costly per unit than for the small plant, or for 
the team track delivery in the congested areas in the cities, where land 
values are very high. 

If the railroads lose the opportunity of serving their customers by 
giving them a complete transportation service, there is no question but 
what they will lose very valuable traffic and that through the present 
efforts of the Interstate Commerce Commission the railroads will be de- 
prived of far more traffic, and consequently far more revenue, than 
could ever be saved through the restriction or elimination of the switch- 
ing service now rendered to the larger industries. Also, it is entirely 
clear that there can be no discrimination between industries if they are 
all accorded substantially the same type of service, that is, spotting at 
a convenient place for loading and unloading. 

Therefore, an analysis of the situation under present-day conditions 
clearly indicates that the Commission’s original viewpoint as to the 
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savings and discrimination was based upon inadequate information and 
that, under present day conditions, if the practices of the railroads are 
earried out on an efficient and economical basis, the railroads are handl- 
ing the traffic at the lowest possible cost to themselves and to the indus- 
tries without any discrimination. 


TERMINAL SERVICES AT INDUSTRIES—PROPOSED RAILROAD TARIFF* 


Public Hearing Announced by the Traffic Executives, Eastern Rail- 
roads, at New York, May 8, 1945. 


Full Explanation Will Be Made by Carriers’ Spokesmen and Questions 
Will Be Answered 


TO MEMBERS : 


As announced in Circular No. 3472, April 19, there will be a pub- 
lie hearing before the Traffic Executives of the Eastern Railroads at 
10:00 a. m., Tuesday, May 8, 1945, on the proposed tariff to cover ter- 
minal services at industries. The conference will be held in the audi- 
torium of the Commerce and Industry Association of New York, Room 
942, Woolworth Building, 233 Broadway, New York City. All inter- 
ested are invited to attend this conference. Railroad spokesmen will 
be present to make full explanation of the tariff and the situation which 
led up to its preparation which, as announced in Circular No. 3472 
has been approved by the Executive Committee as interpreted by the 
Committee of the Chief Traffic Officers. Copies of the proposed tariff 
were sent to the membership with Circular No. 3472. 

As announced in that Circular, later public hearings will be held 
at Chicago, St. Louis and two cities on the Pacific Coast. 

We are already receiving communications, by telegraph and letter, 
from members seeking interpretations of various portions of the tariff. 
It is respectfully suggested that, as the railroads have arranged for 
public hearing on the subject, these questions might well be presented 
to the carriers at the hearing, provided they are not disposed of by the 
earriers’ explanation and interpretation of the tariff at the opening 
of the hearing. These hearings were arranged so as to afford interested 
parties an opportunity to be heard and to present questions which 
might arise. 

For ready reference, we are reproducing the notice of the public 
hearing which was distributed over the signature of Mr. E. H. Burgess, 
Chairman, Traffic Executives Association, Eastern Territory, 143 Lib- 
erty Street, New York City. It reads: 

‘*A public hearing will be held before Traffic Executives of Eastern 
Railroads at ten a. m., May 8th 1945, in the Auditorium of the Com- 
merce and Industry Association of New York, Woolworth Building, 233 
Broadway, New York City, N. Y. 


* Circular No. 3474 (April 24, 1945). 
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‘‘The purpose of this hearing is to afford opportunity to interested 
shippers and receivers of carload freight in official territory to express 
their views concerning and become familiar with a proposed tariff of 
‘Rules Governing Receipt and Delivery of Cars of Freight (Except 
Coal at Mines, Iron Ore at Mines, Beehive Coke at Ovens and Ex Lake 
Iron Ore) Moving at Carload Rates and Ferry Cars to and/or from 
Private Tracks and Industrial Tracks.’ A text of the proposed tariff 
rules is included in this Notice. 

**Sinece the decision of the Interstate Commerce Commission in 
Ex Parte 104, Part II, Terminal Services, there has been some uncer- 
tainty and lack of uniformity in particular instances as to the character 
and extent of terminal service to be performed by a rail carrier under 
its published rates on carload shipments received and delivered on 
private tracks and industrial tracks. Advances in the art of trans- 
portation and the growth and development of competitive transporta- 
tion agencies, particularly since the Commission’s decision have made 
a solution of the problem of terminal service increasingly necessary and 
desirable in the public interest. Railroads recognize their obligations 
to the public with respect to terminal service and after consultation 
with representatives of the Commission and conferences with the ap- 
propriate committees of The National Industrial Traffic League the 
rules in the proposed tariff have been drafted in an effort to meet the 
reasonable and proper needs of commerce for rail service from the 
standpoint of the Commission, the shipping public and the carriers. At 
the hearing those who have not heretofore participated in the formula- 
tion of the rules will have opportunity to become fully familiar with 
them and the reasons why the proposed tariff is offered as a reasonable 
and necessary solution of the matter of terminal service. 

‘*In order that adequate arrangements may be made, it is requested 
that those whose interests may be regarded as allied arrange for group 
spokesmen as far as practicable, and that those wishing to be heard so 


notify the undersigned, indicating the approximate time desired for 
their presentations. ’’ 


(NoTE :—There then follows the three rules and two notes compris- ~ 


ing the proposed tariff, copies of which were transmitted with League 
Circular No. 3472.) 
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Whither is the Commission Going in Ex Parte 104 
Terminal Allowance and Switching Cases? 


In accordance with the traditions of the Commission its members 
feel free to express their views fearlessly and frankly whether as a 
majority or a minority. This is helpful in outlining principles to ap- 
ply in cases arising under the Interstate Commerce Act. 

A recent decision is of more than passing interest because it focuses 
attention on the Commission’s treatment of the highly important prob- 
lems involved in Ex Parte 104, in which the Commission on its own 
motion has investigated various terminal allowances and terminal 
switching services. The decision is Spencer Kellogg and Sons, Inc., 
Ex Parte 104, decided March 5, 1945. 

The dissent in this case is indeed arresting and raises the important 
question as to the direction in which the Commission is heading and as 
to what its philosophy is in reaching its decisions in such cases. 

Begun as a general proceeding to examine into the question of ex- 
cessive allowances to shippers for terminal switching services performed 
for them by the carriers and confined almost exclusively to this ques- 
tion for a number of years, the Ex Parte 104 proceedings have since 
been expanded to investigate switching performed by carriers at large 
plants, with a view to determining whether such switching services 
should be construed as beyond the obligations of the carriers under 
their line-haul rates and to the extent of such excess subject to the im- 
position of additional charges. There has been a feeling in some quar- 
ters that these proceedings have taken on the character of a reform move- 
ment backed by well-intentioned zealots and that the subject deserves 
careful and detached reappraisal. On the other hand the view has been 
expressed that the railroads have been giving excessive and unwarranted 
switching services to large shippers beyond the contemplation of the 
line-haul rates and that such practices should be eliminated as unlaw- 
fully discriminatory and amounting in effect to forbidden conces- 
sions from the line-haul rates. 

In the Spencer Kellogg case above mentioned, the majority of the 
Commission, in an opinion by Commissioner Patterson, found in sub- 
stance that switching of the plant by either of the railroads more than 
once in a day would be unlawful and beyond the services included in 
the line-haul rates and that additional charges should be made for such 
services, except that when the ‘‘additional deliveries are made in the 
interest of the carriers’ operating efficiency to secure the prompt re- 
lease of the equipment, or to prevent congestion of the carriers’ tracks’’ 
no additional charge need be made. In stating the principles to govern 
the majority said: 

‘The duty rests on the industry whose plant is switched by rail 
earriers at the line-haul rates to maintain trackage facilities that will 
enable the carriers to perform the terminal services at their reasonable 
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convenience. The carriers are under no obligation to make special or 
additional deliveries to meet the convenience or needs of the industry 
at the line-haul rates. Cars which it is necessary to hold on the carriers’ 
tracks because of congestion on the industry’s tracks are constructively 
delivered and subjected to demurrage. It is not meant that under no 
circumstances may a carrier make more than one delivery a day. It may 
do so when the additional deliveries are made in the interest of the 
earriers’ operating efficiency, to secure the prompt release of the equip- 
ment, or to prevent congestion of the carriers’ tracks. A carrier may 
not, however, perform any special or preferred service for a shipper 
or, when placement has once been made, perform any additional service 
not incident to its other necessary operations without compensation in 
addition to that included in the line-haul rates.’’ 

The majority further found that in view of its conclusions as above 
indicated it was ‘‘not necessary’’ to consider whether the study of- 
fered by one of the carriers to compare the time of switching the 
Spencer Kellogg plant with the time required to switch team tracks and 
other industries at Decatur, Ill., was ‘‘ properly excluded.”’ 


Dissenting Opinion 


Commissioner Alldredge, in a dissenting opinion, in which he was 
joined by Commissioners Aitchison and Mahaffie, took sharp issue with 
the majority. He said that he considered the ‘‘carrier’s convenience’’ 
theory to be unsound, for it failed to take into account ‘‘reciprocity 
of convenience’’ as between carriers and shippers as contemplated by 
the statute, that the natural expansion of industries should not deprive 
them of reasonable switching services, that ‘‘To meet this expanding 
need ways and means must be found to keep within reasonable bounds 
the carriers’ costs’’ and that this is the ‘‘real crux of the terminal prob- 
lem.’’ He objected strongly to the exclusion of switching and cost 
studies by the majority in its consideration of the problem and indicated 
that costs were, in his opinion, an important factor. 

As to the carrier’s convenience theory, it is interesting to note Com- 
missioner Alldredge’s own words: 

‘‘In reaching its conclusions in this proceeding the majority has 
asserted a legal principle which I believe to be unsound and contrary 
to the statutory authority under which we function. Running through 
the whole report and apparently forming the basis of some of the find- 
ings is the idea, expressed in different ways, that all such terminal 
services as those here represented are to be performed only at the 
earrier’s convenience. I do not agree with that doctrine. There is and 
should be a reciprocity of convenience, as well as of need, involved in 
all the relations between carriers and the public they serve. As in 
passenger operations a carrier, in order to survive, must adjust its 
schedules and connections with other roads to meet traveling conven- 
ience and need, so in the rendition of freight terminal services the same 
principle finds one of its most fruitful opportunities for practical ap- 
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plication. That is where freight transportation service begins and 
ends; it is the focal point of direct daily contact between the patron 
and the carrier.’’ 

In this connection he called attention to the provisions of section 
1(3) (4) of the Act that carriers must furnish transportation, including 
services in connection with the receipt and delivery of freight, upon 
‘‘reasonable request.’’ This, he indicated, shows the correlative re- 
sponsibility of the carrier. He also cited the Victor-American Fuel 
case, 115 I. C. C. 169, and the recent decision of the Supreme Court in 
Pennsylvania Railroad Co. v. United States, (decided January 29, 
1945), in support of his theory. 

Commenting more specifically as to the limitation of ‘‘one switch 
a day’’ Commissioner Alldredge said : 

‘‘But the majority, proceeding from the erroneous legal premise I 
have mentioned, finally limits the industry’s right, both as a shipper 
and as a consignee of freight, to only one switch a day, except ‘‘ when 
the additional] deliveries are made in the interest of the carriers’ operat- 
ing efficiency, to secure the prompt release of the equipment, or to pre- 
vent congestion of the carriers’ tracks.’’ Here again the whole concept 
of the shipper’s and consignee’s rights and the carrier’s duties revolve 
exclusively around the carrier’s own convenience. But the very phrase- 
ology employed by the majority to outline the exception to the one- 
switch-a-day obligation of the carrier implies co-operation between the 
shipper or consignee and the carrier and thus contradicts the theory 
upon which the exception rests. The carrier cannot obtain the prompt 
release of equipment without the shipper’s and consignee’s readiness 
to cooperate because the shipper must load and the consignee must un- 
load and release the cars. 

The whole truth of the matter is that there is such a close relation 
between the carrier and the shipper or consignee in the rendition of 
terminal services that there must be a continuing recognition on the part 
of both of the existence of a mutuality of interest and convenience be- 
fore either one can operate economically and efficiently and discharge its 
proper functions.”’ 

Commissioner Alldredge said that in his opinion the Commission in 
considering the accomplishment of ‘‘the primary objections of these 
terminal service investigations—to abolish wasteful practices on the 
part of the carriers and prevent unreasonable discriminations and pref- 
erences as between shippers and receivers of freight,’’ a fundamental 
consideration is the fact that our industrial income is not static and 
that growth of industry is not to be handicapped. Apparently he had 
in mind that in this country of free enterprise the growth of industry 
and the expansion of plants should not be penalized on the ground of 
size. In this connection he said: 

‘‘In the first place, I do not think such objective can be accom- 
plished satisfactorily by an attempt to blueprint and pinpoint the phys- 
ical operations of carriers within terminal areas as typified by the re- 
port in this proceeding. We cannot envisage a static condition in the 
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industrial and transportation fields. As cities, communities and popu- 
lation grow (and they will continue to grow) industries will inevitably 
keep pace. Industrial switching operations which the rail carriers will 
be expected to furnish will likewise increase in intricacy and complexity. 
To meet this expanding need ways and means must be found to keep 
within reasonable bounds the earriers’ costs. That is the real crux 
of the terminal problem. The adoption of formulas based upon operat- 
ing practices has not produced and will not produce, in my judgment, 
constructive results. Many of the practices observed in switching serv- 
ice which appear to be excessive and wasteful on the surface may be, 
and frequently are, accompanied by compensating advantages and thus 
disappear completely when the services are equated in terms of cost. 
That, I think, is conspicuously true with respect to the number of daily 
switching services performed by the carriers at a given industry. It 
seems to me that it makes no difference how many switches are made a 
day so long as they are productive and are limited to the legitimate 
placing of cars for loading and unloading. For all we know, this 
practice may represent an effective and economical way for the carrier 
to utilize its facilities and labor. There is nothing in the law to limit a 
shipper’s or consignee’s right to only one switching service a day. 
So long as the request is reasonable it is within the law, and reasonable- 
ness in such circumstances depends upon the shipper’s and consignee’s 
needs as well as upon the carrier’s ability to meet those needs.”’ 

Indicating in his mind a reasonable approach to a solution of the 
problem, he said : 

‘*A more fundamental approach to this problem should be adopted. 
This calls for the consideration of factors that have heretofore been 
ruled out. Cost to the carrier in rendering the terminal services is one 
of these. There is no definite and certain way, for instance, to relate 
industrial-track switching to public team-track switching as a basis for 
determining a carrier’s general obligations to render industrial switch- 
ing service if the relative costs of such services are left entirely out of 
consideration. Of course other things are to be considered in resolving 
these important questions, but costs, it seems to me, should always be 
brought into the equation. There is no such thing as a standard set of 
public team tracks, and it is impracticable to conceive the physical 
arrangement of a composite team-track layout made up of all the public 
team tracks on a given railroad’s system by which comparisons can be 
made between industrial and public team-track switching. If relative 
costs are not employed in comparing the two types of switching operation 
then it is difficult to understand how a correct answer to the problem 
can be obtained. Costs, however, have been excluded from consideration 
in this and other similar cases.’’ 

It is interesting to note that in another decision by the Commission 
in Ex Parte 104, on the same day (Great Lakes Steel Corporation 
Terminal Allowance), Commissioner Alldredge again dissented from 
the majority and indicated his view that the track arrangement and the 
switching services there involved appeared to be entirely consistent 
with the carriers’ obligations under the line-haul rates. He said in part: 
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‘‘The steel company’s tracks and plant facilities built since the 
representatives of the steel company and those of the interested railroads 
representatives of the stel company and those of the interested railroads 
with the object of thereby establishing a plant which could be served 
from the west side by railroad locomotives and crews handling inbound 
and outbound loaded and empty cars and from the east side by plant 
engines and crews moving intraplant tonnage, without interfering with 
one another. It seems to me that this purpose will have been accom- 
plished upon the making of the proposed change in the route and method 
of operation of the steel company’s hot-metal train. In my opinion, the 
modified service here sought by the steel company, conditioned on its 
making the proposed change described, is not excessive as compared with 
ordinary switching or team-track deliveries and such service can be 
performed by the respondent carriers at their convenience without un- 
due interference from the steel company’s plant operations. In fact, 
the track arrangement in this industry as now maintained represents 
almost the acme of simplification for a large industry insofar as the 
service to be performed by the carriers in the placement of cars for 
loading and unloading is concerned.’’ 

The majority and minority opinions in the cases referred to would 
appear to deserve careful study by those interested in the subject. 





MR. PHILIP H. PORTER ELECTED VICE-PRESIDENT OF ASSOCIATION 


The Executive Committee has voted to name Mr. Philip H. Porter, 
1 West Main Street, Madison, Wisconsin, to fill the vacancy caused by 
the recent death of Mr. James P. Plunkett. Mr. Porter’s term will ex- 
pire in the fall of 1945. 





ORGANIZATION CHART OF I. C. C. DISTRIBUTED TO MEMBERS 


With this issue of the JouRNAL we are sending to each member, as 
Section II, a chart showing the organization and functions of the Inter- 
state Commerce Commission as of April 1, 1945. 
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ENDORSEMENT OF NON-LAWYER APPLICATIONS 


It has been the endeavor of the Commission and the Practitioners’ 
Association to maintain a high standard in the caliber of applicants for 
admission to practice with particular reference to those making appli- 
cation under Rule 8(b), non-lawyers. To assist in this, the endorsement 
of applications should be seriously considered by practitioners and 
should not be given without real knowledge of the applicant’s possession 
of all the requisite qualifications contemplated by the General Rules of 
Practice. 

It is the policy of the Commission to address a letter to each en- 
dorser asking for a statement of the facts relied upon in support of his 
certification that the applicant is properly qualified to discharge the 
duties of a practitioner. Failure to reply to these letters indicates a lack 
of cooperation and, to a certain extent, jeopardizes the position of the 
applicant. These answers are carefully considered in determining 
whether or not an applicant is eligible for the written examination 
which is given to test his knowledge of (1) the structure and history 
of the Interstate Commerce Act, as amended, and related acts, (2) the 
Commission’s General Rules of Practice, (3) the general rules of evi- 
dence, (4) the leading cases involving the Commerce Clause of the 
Constitution and the Interstate Commerce Act, and their significance, 
and, (5) the principles of legal ethics. The decision as to the admis- 
sion or non-admission of candidates is made upon the basis of the ap- 
plications, the returns of the sponsors and those to whom the applicants 
have referred and the examination papers. 

Practitioners are earnestly requested to cooperate with the Com- 
mission and the Association by being fully cognizant of the applicant’s 
qualifications before endorsing his application and by making a prompt 
and complete response to the Commission’s letters. 
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Forum Sponsored By Federal Bar Association on 
The McCarran-Sumners Uniform Adminis- 
trative Procedure Bills 


On the evening of March 30, 1945, a public forum under the spon- 
sorship of the Federal Bar Association held in the Auditorium, Depart- 
ment of Interior, Washington. D. C., dealt with the question, ‘‘Should 
a uniform administrative procedure be prescribed by statute for all fed- 
eral agencies?’’ More particularly, the question was whether the Mc- 
Carran-Sumners Bills, 8S. 7 and H. R. 1203 of the 79th Congress, which 
provide for uniform administrative procedure, should be approved. 

The subject is one of much interest to practitioners before the In- 
terstate Commerce Commission. Therefore, the discussion is presented 
in full. 

Following an opening statement by Mr. Tom C. Clark, President 
of the Federal Bar Association and Assistant Attorney General, Mr. 
E. Barrett Prettyman, former president of the District of Columbia 
Bar Association and former Corporation Counsel of the District of 
Columbia, spoke for the affirmative. He was followed by Mr. F. K. 
Beutel, Assistant Solicitor, Department of the Interior, who spoke for 
the negative. 

Panel speakers then followed, including Mr. Louis G. Caldwell, 
and Mr. Clarence A. Miller, Vice-President and General Counsel of the 
American Short Line Railroad Association, for the affirmative, and Mr. 
Howard E. Wahrenbrock, Assistant General Counsel, Federal Power 
Commission, and Mr. Walter B. Wooden, Assistant Chief Counsel, Fed- 
eral Trade Commission, for the negative. 

Mr. Ashley Sellers, Assistant War Food Administrator, acted as 
moderator during the question and answer period. 


OPENING REMARKS AT FEDERAL BAR ASSOCIATION DEBATE 
Ladies and Gentlemen: 


The Federal Bar Association has from time to time conducted open 
forums such as the one here tonight at which important public ques- 
tions have been discussed. It has been the policy of the Association 
to foster a full discussion of public issues and, in keeping with this 
program, we have arranged for tonight a debate on the merits and 
demerits of the McCarran-Sumners Bill which is now pending in both 
Houses of Congress. As you know, this proposed legislation deals with 
the administrative procedures and for this reason it will have a vital 
effect upon private practice of law and of course will be ‘‘the meat 
and bread’’ of Government attorneys. There have been many ‘‘buga- 
boos’’ raised on both sides of the issue. Some of the arguments fav- 
orable to the Bill remind me of the play ‘‘Harvey.’’ There you know 
a ‘‘pooka’’ which is the apparition of a large animal continually fol- 
lowed one of the leading characters in the play. Very often this char- 
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acter used the ‘‘pooka’’ Harvey to hide behind and to take advantage 
of various situations. On the other side of the docket many of those 
opposed to the Bill remind me of an old Justice of ‘the Peace, Roy Bean, 
who was known as ‘‘The law west of the Pecos.’’ Roy always had his 
way—he made the law as he went along and he always came out ahead. 
The story told about him is to the effect that a transient person was 
walking along a high railroad trestle and he lost his balance and fell 
to the ground below, the fall resulting in his death. The Justice of the 
Peace went out to investigate the matter and found a pistol, together 
with $40 on the person of the dead man. He immediately brought the 
body to the courtroom and filed a charge against the dead man for 
carrying a pistol. He then found the dead man guilty and fined him 
$40. Sometimes administrative agencies are accused of acting in some- 
what the same manner, but tonight we have some outstanding authori- 
ties on both sides of the issue here to give you first hand information 
concerning this important measure. 

As moderator or interlocutor, as this debate may turn into a min- 
strel, we have Ashley Sellers, Deputy Administrator of War Food Ad- 
ministration as well as its General Counsel. Mr. Sellers hails from 
Georgia and has had a wide experience in the practice as well as an 
educator and now as a Government bureaucrat. I take pleasure in pre- 
senting to you Mr. Sellers, who will conduct the program. 

After a few opening words, Mr. Sellers introduced Mr. E. Barrett 
Prettyman, whose remarks in the affirmative were as follows: 


REMARKS OF MR. E. BARRETT PRETTYMAN 


I would not be candid if I did not admit at the outset mingled 
feelings of pleasure at the flattery and humility at the responsibility, 
of being invited to address this meeting upon the subject assigned for 
discussion. The Federal Bar Association is a truly great organization, 
and it is a matter of great pride that I was able to join it and to retain 
my membership. I am at this moment, although you may not be aware 
of it, a special assistant to the Attorney General, compensated at the 
rate of one dollar per year for the duration of the war. 

By way of further preface, in view of the nature of the program, 
I should say that I have been practicing administrative law, outside and 
inside the government, for a good quarter of a century, that I am a life- 
long Democrat in politics, having cast my very first ballot for Wood- 
row Wilson for President of the United States, and that I do not yield 
to anyone in the liberality of my political, legal and social views. 

The specific subject matter before us is the bill introduced in iden- 
tical form in the Senate and the House by Senator McCarran and 
Judge Sumners, respectively. My colleagues and I have the affirma- 
tive of the debate. 

In so short a time as that assigned us here, a detailed analysis of 
the bills is not possible, and before so distinguished an audience, an 
elaboration of minuiac would be out of place. Moreover, the contro- 
versy is basic. It is certain, I think, that if the fundamentals be fixed 


upon, the specific provisions of enactment can be drawn without too 
great difficulty. 
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The objectives of these bills are few and the basic provisions are 
likewise few. They are: 

(1) That in the rule-making process administrative agencies shall 
give notice, and shall afford to those persons likely to be affected by the 
proposed rules, an opportunity to be heard. 

(2) That in the process of adjudicating individual disputes, the 
functions of investigation and prosecution shall be separated from the 
functions of hearing and decision. 

(3) That full knowledge of charges, proposed action and proposed 
findings shall be at all times afforded the citizen involved in the pro- 
ceeding. 

(4) That decisions in individual adjudications shall be based upon 
facts spread upon the record and thus exposed to scrutiny. 

(5) That adequate judicial review shall exist. 

The bills carry other provisions and requirements which are of 
importance but less so than the fundamentals we have listed. 

As we all know, these bills are the latest in a long line of measures 
proposed to the same end. They and their progenitors originated in a 
deep and growing uneasiness over practices by governmental agencies 
in controlling and disposing of the affairs of the people in a multiplying 
number of the phases of ordinary life. This restlessness came to a 
climax in the work of the Attorney General’s Committee, which made 
a painstaking inquiry into the facts. We need now no longer seek to 
prove what every practitioner in the field of administrative law knows. 

There are agencies of government which promulgate rules, vitally 
affecting the lives of many people, without prior notice, without op- 
portunity to be heard, and without data or suggestions except such as 
exist within the agency itself. There are agencies in which the func- 
tions of investigation, prosecution, hearing and decision are combined 
or interlaced in one person or in an integrated group of persons. There 
are agencies in which the citizen involved is not afforded full notice of 
issues or proposed findings or opportunity to be heard by the person or 
body rendering the decision. There are instances where decisions are 
based upon facts or supposed facts not exposed to inquiry but lying 
secluded and protected within the mind or conscience of the members 
of the agency. There are cases in which adequate judicial review is 
not afforded. 

Of more importance, however, than the fact that these situations 
exist is the fact that many earnest men assert their necessity and desir- 
ability. I do not agree with those who believe that the opponents of 
these restrictive measures are intent upon the destruction of law as 
the basis of human organization. There may be a few such, but my 
own experience is that the belief of the vast majority comes rather 
from earnest, high-minded, forward-looking convictions that the exist- 
ing practices are best for the common good. I believe that their error 
lies in an erroneous viewpoint and perspective. It is upon that basis 
that I submit the following observations for your consideration. 

The administrative agency is new and necessary. It is a trite 
truism that as economic organization grows and becomes more compli- 
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cated under the compelling impulse of human ingenuity, government 
must grow and its complexity increase. Small segments of economic 
life become sufficiently intricate to absorb all the energy and brain 
power of whole groups of men. The general good of society requires 
equally expert controls by government. Out of such necessity came the 
administrative agency with its expert personnel and its specialized ac- 
tivities. Whether these agencies be integrated into the established ex- 
ecutive departments or remain as independent organizations, in essence 
they are with us as permanent features of our governmental system. In 
some form or other they will always be with us, for the simple reason 
that they are necessities. 

But, while the administrative agency as we now know it is new, 
the administrative process is as old as government. Originally that 
process consisted of the whim of the monarch and was premised upon 
the doctrine of the divine right of kings. Then came the gradual de- 
velopment of a concept of the rights of people, and in Anglo-Saxon 
history the long series of charters which culminated in Magna Charta. 
The restrictions upon administrative process which were there crystal- 
lized grew until, instead of a grant, they became a right. When, cen- 
turies later, the founding fathers of this country proposed a Constitu- 
tion for the new Government, they divided power into three independent 
parts, and thus imposed upon the whole a system of checks and balances 
designed to prevent the abuses which history had taught them to dread. 
But even so, the people refused to ratify until there was incorporated in 
the basic document a series of specific restrictions, chief among them 
restrictions upon administrative process. 

It is a curious phenomenon today that so many otherwise learned 
folk have the idea that certain rights recited in the Bill of Rights are 
grants by the government. It is not so. The Bill of Rights is a specifi- 
cation of restrictions upon government. The rights therein recited are 
mentioned as rights of the people not to be restricted or abridged by 
governmental power. The Constitution would not have been ratified ex- 
cept for that recitation of restrictions upon the activities of the new 
government. 

Administrative process is a fundamental concern in human liberty 
and more particularly in the democratic concept of government. That 
no freeman shall be deprived of life, liberty or property except by due 
process of law, is a restriction upon administrative process. That no 
one man shall act as prosecutor, judge and jury is a basic restriction 
upon administrative process. And so on down the long list. Free peo- 
ple fear executive power. Unrestricted executive power spells to them 
a reversion to the dark days and a loss of much, if not all, of that for 
which they have so long struggled. 

It is upon this background of history that the present generation 
views the problems now before us. It is idle to say that the anxiety is 
merely a protestation by powerful groups irked at restraint or inter- 
ference. People of power usually manage somehow or other to get along 
with whatever group may hold the reins. The struggle is of, by and for 
the powerless. It is of major significance that labor has thus far suc- 
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cessfully fought governmental controls upon its activities and organ- 
ization. It fears, and its fears are based upon age-old experience, that 
the doctrine of unrestricted administrative process might come upon 
it. And so it would if that doctrine be permanently established as part 
of our governmental system. 

Thus we look at this new form of an old question. Should the ex- 
ercise of executive power by these new agencies be conformed to those 
basic restrictions which characterize the democratic concept of govern- 
ment? The discussion does not concern trivia. It coneerns fundamen- 
tals. 

Perhaps the question has two phases. Are the restrictions which 
have thus far characterized our government, proper, useful and de- 
sirable? If there be those who say, ‘‘No,’’ let us reserve a discussion of 
their viewpoint for another time. The second phase of the question is: 
Why should not the restrictions deemed by the people to be necessary 
upon all other executive power, apply likewise to these particular parts 
of that power? 

The affirmative of the debate is quite simply stated. The basic re- 
quirements of adequate notice, opportunity to be heard in fact and not 
merely in form, separation of the functions of investigation and prose- 
eution on the one hand and hearing and decision on the other, decisions 
based upon revealed facts, and the protection of judicial review, must 
apply equally and without exception to all governmental procedure. 
They must so apply if the basic concepts of our theories of law and of 
government are to be perpetuated. 

More of the affirmative argument is developed upon consideration 
of a few of the propositions advanced against restrictive measures. 

The first of these negatives is that the function of the agencies is 
regulatory. True, but the regulatory procedure is not in vacuo, nor is its 
end result metaphysical. That original cost shall be the base for rate- 
making, that advertising must be true, that labor unions must not be 
company dominated, that investment bankers must be divorced from 
utility companies, that securities offered to the public must be adequately 
secured, that merchants must abide by ceiling prices, and so on, are all 
regulatory rules, to be considered in principle and adopted upon prem- 
ises of policy and the public good. But the application of the rule to 
individuals is a process of adjudication in which the rights of the 
citizen are as directly involved as if a law suit were brought to test 
title to his property. What is the original cost of the property of M 
Company, or what is the truth about the subject matter of N Company 
advertising, or what did O Company do about the organization of its 
employees into a union, or what was the relationship between P Com- 
pany and the bankers, or what assets and earnings does Q Company have 
behind its securities, or what are the ceiling prices of R Company and 
what did it do about them, are all questions of fact in which the rights 
of individual citizens are directly involved. These questions can no 
more be solved by the fiat of an agency than they could be by the fiat 
of the Chief Executive himself. Under our system of government, the 
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rights of the individual are protected by the intangible concept we call 
law, and the basic elements of that law and the essentials of those rights 
apply whether the process of attack and destruction be called regulatory 
or not. 

The second of the negatives is that restrictive measures would im- 
pair efficiency. This is an ancient and true theorem. The most efficient 
of government would be a beneficent autocrat. But our people in gen- 
erations long since gone, chose between perfect efficiency and the se- 
eured freedom which less efficient checks and balances produce. Ef- 
ficiency is not one of the prime virtues of the democratic form of gov- 
ernment. The question is not whether the proposed restrictions would 
or would not impair efficiency. The question is whether any executive 
power, even under the name of administrative process, should be ex- 
cepted from the protective provisions so long deemed essential to our 
freedom. 

Of course I do not mean to say that we must sacrifice all efficiency. 
Within the ambit of purely executive action, and within the limitations 
of fair hearing and decision are opportunities for great and effective 
efficiency. What I am trying to say is that the further and more per- 
fect efficiency which might result from an investigation, prosecution, 
hearing and decision by one man without notice of the issues and with- 
out judicial review, is more dangerous than it is desirable. In the 
language of Andy, even if it was good we wouldn’t like it. 

The plain fact of the matter is that in all our government there is 
no more efficient system than the collection of the federal revenue. And 
that system is built upon full notice of the issues involved, a hearing in 
fact as well as in form, a complete separation of functions, a decision 
by the person hearing the dispute, a decision restricted to facts openly 
exposed on the record, and a complete judicial review. Thus it has been 
demonstrated in practice that this most unpopular, most complicated of 
governmental processes, can be, and actually is, conducted with the ut- 
most efficiency upon the principles enunciated in the measures we are 
discussing tonight. 

Again the argument is advanced that the separation of functions 
is merely a political doctrinaire theory and has no compelling consti- 
tutional significance, and the Supreme Court has never held invalid a 
statute because of a failure to separate functions. Of course, an ar- 
gument premised upon what the Court has never done or has always 
done is of little avail these days, as every Monday noon demonstrates. 
But the argument misses the point. These measures are not the outcome 
of legalisms or syllogisms. They arise because of a deep concern by 
the people, somewhat similar to the concern which the people felt in 
1789 when they disagreed with the constitutional convention upon the 
necessity for expressing restrictions upon the powers of the federal gov- 
ernment. Joe Doaks, who is a pants presser or a carpenter or a stock- 
broker or a utility magnate, is little concerned with the finely-spun 
theory as to whether or not the separation of functions is a constitu- 
tional mandate in the legal sense. He is concerned with an extremely 
practical problem. One day he is advised that an outfit in Washington 
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has promulgated a rule about which neither he nor his fellow workmen 
had notice, and this rule affects his pants pressing or his wages or his 
selling or the conduct of his business, and he is summoned to explain why 
he has violated the rule. He finds that the presumptions are all against 
him, in fact, if not in theory ; that he is presumed to understand the rule 
no matter in what form or language it is couched ; that he appears before 
one man but another decides his case; that the decision is based upon 
something of which the disposer of his case had knowledge but which 
was not vouchsafed to Joe, and finally he realizes that the same outfit, 
and indeed the same persons, made the rule, directed the inquiry into 
the affairs, issued the complaint against him, conducted the proceeding 
against him and decided the case against him. He then finds out that 
the Courts will not interfere because the agency has based its decision 
upon findings of fact which in turn are based upon the testimony of 
an expert who is a regular employee of the same outfit which brought 
the complaint and prosecuted the case. In such a situation, Joe has 
little interest in finely-spun political or legal theories. He probably 
never heard of Montesquieu or the Federalist. Joe’s question is what 
he as a citizen ought to do about such a situation. 

So the question involved in these bills is not what the Supreme 
Court would do about the matter but what the people should do about it. 
If the people are ready to concede to the executive branch of government 
unrestricted powers and right of procedure which many of the agencies 
exercise today, that is a fundamental decision for them to make. 

Let me suggest that the opponents of these measures test the va- 
lidity of their views by visualizing themselves as subject to, rather than 
in control of, the unrestricted power they advocate. If such a person be 
a capitalist, let him test his views by visualizing unrestricted power in 
the hands of labor. If he be a laborer, let him visualize such power 
in the hands of capital. Does not such a test reveal that the advocates 
of such power are, and of necessity must be, those who conceive of them- 
selves as in control, or at least as a part of the control? But the objec- 
tive of democratic government is the protection of the powerless, not 
the privilege of the powerful. 





Following Mr. Prettyman, Mr. Frederick K. Beutel took the side 
of the negative. 


REMARKS OF MR. FREDERICK K. BEUTEL* 


At the very outset of this discussion a number of points should be 
made clear. We are considering the question of whether it is possible 
or wise to create a uniform system of procedure for all Government 
agencies. As a preliminary matter, I would like to point out that no 
proof has been offered here tonight that Government agencies as a 
whole are functioning badly. And an examination of the literature on 
the subject shows that there is not a scintilla of evidence that there 





* Assistant Solicitor, Department of the Interiors The ideas expressed are the 
speaker’s own and do not necessarily represent the policy of the Department. 
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is any need for uniform procedure in Government agencies other than 
the constant assertions of the advocates of bills of this kind that we are 
in danger from bureaucracy and maladministration of justice in all ad- 
ministrative agencies. 

Time does not permit me tonight to analyze the methods behind thig 
attack but for those who are interested, Professor Jaffe’s article in 
52 Harv. L. Rev. has pointed out in detail that there is practically no 
scientific evidence to support the assertions of need of reform. The 
American Bar Association and other advocates of these bills have simply 
stated that Government administrative agencies are bureaucratic, ar- 
bitrary and unjust for so long that they have now convinced themselves 
of the truth of their own utterances. I am confident that the history of 
the administrative processes justifies the conclusion that Government 
agencies on a whole are doing a good job and the advocates of these bills 
have not offered any convincing proof to the contrary. I merely make 
this statement to keep the record straight. 

I do not want to be placed in the position of defending the status 
quo. I am perfectly willing to admit even without argument or proof 
that there is possibility for much improvement in the procedure of Gov- 
ernment agencies. After all, many of our administrative bodies are only 
in the experimental stage. Therefore, for the purposes of the forum this 
evening we may assume that the Federal agencies and their procedures 
are in need of reform and we may further assume that such reforms 
should accomplish at least two general purposes: (1) better and more 
efficient functioning of the Government; (2) thorough and more equit- 
able treatment to the individuals affected. 

The question tonight is not the need of reform, but whether or not 
sound reform can be accomplished in general by uniform procedure for 
Federal agencies and in particular by the type of legislation set out in 
the McCarran-Sumners bill, 8. 7 or H. R. 1203. A casual examination 
of this bill shows that it is an eleven-section act ‘‘to improve the ad- 
ministration of justice by prescribing fair administrative procedure’’ 
for ‘‘each authority of the Government,’’ excepting in general Congress 
and the government of the territories and the District of Columbia. 
I think it is fair to say that this bill is the embodiment of the*theory that 
all Government administrative agencies, with a list of limited excep- 
tions, can be treated alike or that a uniform procedure can be created 
which will fit most Government agencies. 

The salient features of the bill which have already been discussed 
are (1) an all-inclusive coverage of Government agencies; (2) a de- 
mand for complete publicity of the actions of these agencies; (3) an 
attempt to force a judicial pattern of procedure on all agencies; and 
(4) a demand for judicial review or a ‘‘day in court’’ for almost every- 
body in any way affected by administrative activities. 

The technique of the gentlemen advocating this bill has been very 
clever, as might be expected from the fact that they are leaders of the 
American Bar Association. The process has been to offer a bill for 
uniform procedure in Gevernment agencies, get criticisms, rewrite the 
bill, and offer it again. This process has been going on continuously 
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since the Walter-Logan bill was first proposed in 1939. Reams of re- 
ports have been written to Congress by the Government agencies in- 
volved criticising, making suggestions and patiently attempting to im- 
prove this general ‘‘code of administrative procedure.’’ §.7, the bill 
before us this evening, is supposed to be the net result of all this effort. 
If it were possible to create a uniform procedure for Federal agencies, 
by such methods, then 8. 7 should be a pretty well developed instrument 
for accomplishing this result. In other words, if S. 7 won’t work, then 
it is not very likely that any other bill attempting to accomplish this 
purpose will have any better chance. 

The draftsmen of the act have already had the gratuitous criti- 
eisms of the legal staffs of the Government agencies, and many people 
within the sound of my voice have lent their suggestions, both con- 
structive and destructive, so it is not likely that in the next twenty 
minutes I will be able to add or detract much from what has already 
been said. If I may suggest an analogy I find myself in much the same 
position as a doctor might if a group of eminent surgeons produce a 
black bottle containing an elixir which they said would cure all the ills 
of the Federal employees and had turned the bottle over to him, asked 
him to analyze it, and at some time in the future to tell them in twenty 
minutes why it wouldn’t work; or to make changes in the ingredients 
which would make it successful. The very statement of the proposition, 
by way of analogy, seems to indicate that the black bottle, when applied 
to Government procedure, has little chance of success. 


Ambiguity in the Term “Administrative Law” 


At the threshold of this discussion, we are met with the difficulty 
that the term ‘‘administrative law’’ or ‘‘administrative agency’’ does 
not have a well defined scientific meaning There are at least three 
senses in which the term is used, the widest and best established both 
in the field of government and scholarship is that used by Wyman in his 
book on Administrative Law. In this sense it covers executive activi- 
ties of all branches of the Government and includes consideration of the 
powers of officers, their authority to appoint agents and the laws which 
govern their activities in particular offices. The term in this sense would 
embrace such agencies as the Executive Office of the President, the 
Cabinet, the activities of the Army and Navy Departments, all inde- 
pendent agencies such as the Interstate Commerce Commission, Federal 
Trade Commission, and the like. Administrative law in this sense is 
law which governs the activities of all officials carrying out the business 
of the Government, excluding the judicial process of the courts and the 
legislative process of Congress. 

In a second and narrower sense the term ‘‘administrative agency’’ 
is often used to cover the activities of commissions and other bodies 
which take-the place of courts in settling disputes. This would include 
activities such as workmen’s compensation commissions, Mixed Claims 
Commission, the Tax Courts and many others. Closely related in this 
narrower sense are other dispute settling agencies such as the National 








668 I. C. C. PRACTITIONERS’ JOURNAL 





Labor Relations Board and National War Labor Board, the Railroad 
Retirement Board and similar bodies acting in quasi-judicial capacities. 
Practicing lawyers with their attention focused mainly on court activity 
often think of administrative law as covering only these dispute-settling 
agencies, and I am certain that many of the learned gentlemen on the 
panel tonight have this concept in the back of their minds. 

A third and broader sense in which the term is used includes ac- 
’ tivities of the so-called regulatory agencies, such as the Interstate Com- 
merce Commission, Federal Trade Commission, Federal Communications 
Commission, Office of Price Administration, Board of Governors of the 
Federal Reserve System and the like. These are often thought of by 
the layman as being the extent of the field in which administrative law 
functions. Many of these agencies have legislative as well as quasi-ju- 
dicial powers and the term ‘‘administrative law’’ is taken to cover all 
of their activities. In this category one may also find the activities of 
preventive agencies, such as the U. S. Public Health Service, quaran- 
tine activities, Bureau of Entomology and Plant Quarantine, and others 
of this nature. This third sense is probably the one which the Attorney 
General’s Committee had in mind when they made their study in ad- 
ministrative procedures in Government agencies. 


(1) All-inclusive Coverage of Government Agencies 


The fact.that we are confronted with ambiguity of terminology, al- 
though it is serious, would not in itself be fatal, but a careful examina- 
tion of Government agencies shows that they are almost as varied in 
their activities and make-up as are the individual employees of the 
Government, probably more so. The Citizens National Committee after 
a careful study recently discovered that there are over 420 functional 
units of the Federal Government. These agencies may be recognized 
as legislative, executive, quasi-judicial, quasi-legislative, regulatory, 
scientific, economic, medical, mechanical, biological, ete. In their activi- 
ties they delve into war, chemistry, entomology, regulate commerce, de- 
liver babies, catch criminals, quarantine diseases, rehabilitate industry, 
manufacture munitions, build houses, produce food, kill people by the 
thousands, heal and rehabilitate the wounded, and carry on thousands 
of other activities, all of which differ in their nature, scope and purpose. 

Each of these various agencies was created by Congress or the 
Founding Fathers after a careful study which set up their multiple pro- 
cedures directed to solving the particular problems involved; so it would 
be surprising indeed if all could now be poured into one mold. 

I would like to keep this discussion on the level of principle and 
not get bogged down in detail. However, since the American Bar As- 
sociation offers this bill seriously as a result of long study on their part 
as a uniform code of procedure, I will have to bore you with a few 
details and quotations from the present bill to illustrate the fact that 
neither this bill nor any other drafted on the same principle can pos- 


sibly work. But, you will say, surely this bill does not apply to all of 
these activities. 
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Section 2 of the definitions defines agency as follows: 


‘« Agency’ means each authority of the Government of the United 
States other than Congress, the courts, or the governments of the 
possessions, Territories, or the District of Columbia.’’ 


The key to this definition is its use of the word ‘‘authority’’ which is 
just about as broad a term as the draftsmen could use. Webster defines 
it in the governmental sense as ‘‘the right to command or act, the power 
of a body of persons exercising the power to command.’’ Now my 
learned friends from the Bar Association will probably argue that this 
is not their intention. My answer is simply that I hold in my hand a 
number of bills, all of which have been introduced for a similar purpose 
and, as you all well know, all of which contain similar broad definitions 
of agencies of the Federal Government. This all-inclusive definition 
in 8. 7 and the other bills obviously covers every type of Government 
agency and is saved only by the exception 


‘‘other than Congress, the courts, or the governments of the possess- 
ions, Territories, or the District of Columbia. Except as to the 
requirements of section 3, there shall be excluded from the oper- 
ation of this Act (1) functions which by law expire on, the termi- 
nation of present hostilities, within any fixed period thereafter, or 
before July 1, 1947, and (2) agencies composed of representatives of 
the parties or of organizations of the parties to the disputes de- 
termined by them.’’ 


In spite of the exception, one is surprised to find included in the 
terms of this bill the regular Army and Navy, the War and Navy De- 
partments, and in section 3, all of the temporary war agencies. In fact, 
very few of the 428 agencies listed by the Citizens National Committee 
are wholly outside of this bill. It is impossible here to list all of the 
weird results of such inclusive terminology. Only a vast and useless 
research could accomplish such a result but a few incongruities will be 
noted in passing. 

For example, section 6(a) provides without any exception: 


‘‘APPEARANCE.—Every interested person shall be accorded the 
right to appear in person or by counsel or other qualified repre- 
sentative before any agency or its responsible officers or employees 
to secure information or for the prompt negotiation, adjustment, 
or determination of any issue, request, or controversy. Every per- 
son appearing or summoned in any agency proceeding shall be 
freely accorded the right to be accompanied and advised by coun- 
sel.’’ 


Imagine the chaos that would result in the regular armed forces if such 
rights were given to every ‘‘interested person.’’ Under this provision 
no Government executive can change his secretary’s lunch hour without 
giving her the right to notice, hearing and appearance by counsel. 
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Section 6(e) provides: 


‘‘The required publication or service of any substantive rule 

. or final and affirmative order . . . shall precede for not less 
than thirty days the effective date thereof except as otherwise au- 
thorized by law and provided by the agency upon good cause 
found.’’ (Italics supplied.) 


So far as orders are concerned, this section is subject to no affirmative 
exceptions other than as ‘‘authorized by law and provided by the agency 
upon good cause found.’’ It is a well known fact that there are hun- 
dreds of Government executive agencies that must necessarily issue 
summary orders on the spot, yet but few, if any of the statutes setting 
up these agencies authorize the issuing of the orders upon less than thirty 
days’ notice as required by this section. It was obvious to the Congress 
in creating the agencies that they would have to act summarily, and so 
it was not necessary to bother to put in specific authorization of sum- 
mary action. If this statute were passed, it would require the amend- 
ment of many of those statutes. One wonders if the Committee of 
expert draftsmen considered the effect of this requirement of notice on 
such agencies as the Federal Reserve System, the Securities and Ex- 
change Commission, the Comptroller of the Currency in closing banks, 
the Federal Deposit Insurance Corporation in their various liquidating 
activities, the Land Office in issuing grazing permits, the Department of 
Agriculture in condemning spoiled food products, and customs and 
health agencies in issuing quarantines, the Federal Bureau of Investi- 
gation in ordering arrests, the Federal Communications Commission in 
governing the flight of airplanes, the Alien Property Custodian and 
customs officials in seizing property, and many Government bureaus 
which exercise proprietary as distinguished from regulatory functions, 
as for example, the Geological Survey in issuing and cancelling oil 
leases on the public domain, the Bureau of Mines in setting prices for 
helium, the Surplus Property Administration in disposing of property 
at favorable market prices. Such a requirement of notice might use- 
fully apply in some instances to the issuance of rules but orders are in 
quite a different category. 

Without giving further examples it should be too clear for argument 
that the Public Health Service, the Bureau of Standards, Securities and 
Exchange Commission, Tennessee Valley Authority, National Labor 
Relations Board, Federal Bureau of Investigation, the Regular Army 
and Navy and the Executive Office of the President cannot possibly be 
given a uniform procedure which will work for all. 

Even if the statute could reduce to a common denominator the rules 
which govern the various activities of these different offices, such a 
standard would be too broad and too general and too full of exceptions 
to have any meaning when applied to particular cases. All of these bills 
suffer fatally from this defect of generalities, subject to exceptions, and 
S. 7 is as bad as the worst. 
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I offer only one example out of dozens which might be presented of 
this copious use of exceptions and double negatives. I quote: 


‘‘sec. 4. Except to the extent that there is directly involved 
any military, naval, or diplomatic function of the United States— 
. . . Except in cases in which rules are not required by statute 
to be made after opportunity for agency hearing, this subsection 
shall not apply to interpretative rules, general statements of policy, 
rules of agency organization, procedure, or practice, or in any 
situation in which the agency for good cause finds notice and public 
procedure thereon impracticable hecause of unavoidable lack of 
time or other emergency.”’ 


The draftsmen will explain away this section on the ground that it is 
an obvious typographical error and some of the ‘‘note’’ should not be 
written, but frankly it makes just as good sense as written. Such 
draftsmanship, if it were to become law, would lead only to confusion 
and litigation when attempts were made to apply the statute to 
particular agencies: It should be self-evident, without further discus- 
sion, that uniform procedures for agencies so varied is as silly as iden- 
tical pairs of pants for all men. 


(2) Complete Publicity 


The requirement of complete publicity of the actions and rules of 
Government agencies which is found in most of these bills is in general 
a laudable end to be achieved. But here again, the overgenerality leads 
to fatal results. It is doubtful even if the drafters of the bills them- 
selves would want the procedures and the activities of the Federal Bu- 
reau of Investigation, the State Department, the War and Navy De- 
partments, especially the General Staff, to be subject to complete 
publicity and general notice and hearing before any action was taken. 
Yet, most of these uniform procedure bills fail to exempt many of these 
and other necessarily confidential activities and none exclude them all. 

S. 7, the latest product of the American Bar Association mill, pro- 
vides : 


‘‘sec. 3(a) RULES.—Every agency shall separately state and 
currently publish (1) descriptions of its internal and field organ- 
ization; (2) a statement of the general course and method by 
which each type of matter directly affecting any person or party is 
channelled and determined. . .’’ 


This is publicity carried to a ridiculous extreme. Imagine requiring 
the Federal Bureau of Investigation, the Secret Service, and many tem- 
porary war agencies not “‘directly involved in military, naval, or dip- 
lomatic functions’’ to publish their procedures. There are also many 
other activities of the Government, especially in the executive field, 
where secrecy is necessary to efficient functioning. In many other in- 
stances publication of organization and procedure of scientific bodies 
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like the Bureau of Standards, the Bureau of Mines, and a whole host 
of others, would serve no purpose other than to create great Government 
expense. 

So far as necessary publicity is concerned, it is now largely covered 
by the Federal Register Act which provides that any rule of any or- 
ganization having the force of law as against third parties must appear 
in the Federal Register before it can become effective, and thereafter be 
published in the Code of Federal Regulations. The chief difficulty of 
which the members of the American Bar Association complain is the 
fact that the Federal Register and the Code of Federal Regulations 
have not been able to keep up with the tremendous volume of informa- 
tion which even now: flows through their pages and must be indexed 
in a convenient form. The provisions of this bill would only increase 
the difficulties of administration. 

I have said enough of detailed defects in the provisions of this act. 
I know that there are a hundred people within the sound of my voice 
who could offer scores more similar and better objections to the partie- 
ular verbiage of S. 7, and I am certain that before the discussion is ended 
this evening many of these will appear. I would like to devote the rest 
of my time to the principle and theory of the last two salient points of 
this bill, the requirement of judicial pattern for administrative agencies 
and the increase of judicial review. 


(3) The Judicial Pattern for Administrative Agencies 


The third fundamental requirement of all of these bills for ad- 
ministrative reform is that all Government agencies model their pro- 
cedure after the judicial pattern requiring (1) a fact-finding process 
based on hearings, records and argument, (2) a separation of the prose- 
cuting and investigatory functions from decision and rule making, and 
(3) that rules and all other decisions be made after a process of public 
notice and hearing. 

This assumption that the judicial process should become the dom- 
inating feature of Government administration is not only contrary to 
the constitutional principle of tri-party government, requiring independ- 
ent legislative, executive and judicial branches, but it assumes that 
efficient Government action under due process of law can be reached only 
by the judicial processes. Here again, the advocates of this bill offer 
no supporting facts other than isolated examples of injustice and in- 
efficiency ; and their conclusion is contrary to the plain course of history. 

Thurman Arnold in.a very excellent article in 47 Harvard Law 
Review, entitled ‘‘Trial by Combat and the New Deal,’’ has pointed out 
that the judicial process has failed to meet modern requirements even in 
its own field. The rise of workmen’s compensation commissions, as 
everyone knows, was due to the failure of the judicial process to achieve 
justice in this field; and, as Mr. Justice Frankfurter and his co-author 
Mr. Green, in their excellent book on the Labor Injunction has conclus- 
ively shown, the National Labor Relations Board is a direct result of 
the failure of the courts to achieve substantial justice in the field of 
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labor disputes. In the face of these scientific studies and plain facts, 
the Bar Association now desires to extend the judicial process to cover 
all Government activities. 

Their first requirement, that fact finding be by a process of record, 
notice and hearing, wholly overlooks the fact that although hearings 
are sometimes a useful device, there are many other techniques that are 
far more potent to reach the truth. The processes of scientific experi- 
ment, investigation, statistical studies, none of which can be readily 
integrated into notice, record, hearing and argument, all have been de- 
veloped outside of the judicial process; and are in effective use today 
by hundreds of Government agencies. To require all these procedures 
to be set in a judicial mold would be to turn back the process of Gov- 
ernment administration at least a century. 

In the field of rule making there also are many other techniques 
which are far better adapted to reach just results, such as ex parte in- 
vestigations, statistical studies, scientific experimentation and plain 
old-fashioned horse sense. These bills demanding public hearings in a 
judicial pattern for all affected parties before the rule can be promul- 
gated completely overlook and often exclude these other factors. 

There are many cases where rule making is necessary where hear- 
ings would be fatal to the whole process involved. For example, the 
Board of Governors of the Federal Reserve System and the Securities 
and Exchange Commission have power to set margin and other require- 
ments for trading on the stock exchange. The mere knowledge of the 
fact that the Board or Commission was setting up new regulations to 
control a panic would be sufficient to upset the market, and if hearings 
were held the panic would only be accentuated. Similar considerations 
obtain in the field where rationing is involved, such as that covered by 
the Office of Price Administration, Petroleum Administration for War, 
War Production Board and many others. Here secrecy is of the essence 
if the regulation is to have any effect at all. 

If administrative processes are to achieve fairness and efficiency 
in their results, they must be allowed to develop with the material and 
technique available in modern science and under conditions which make 
it possible to fit their procedures to the factual situations and problems 
with which they are confronted. Neither justice to the common man 
nor protection to the economic royalty can be achieved by trying to force 
all administrative action into the judicial mold. Give them proper 
salaries and professional standing, and they will develop respect equal 
to that which the judiciary now enjoys. 


(4) Judicial Review 


The last great rock upon which the advocates of this alleged reform 
attempt to stand is the necessity of judicial review. Here again, there 
has been neither proof offered tonight nor in the literature that judicial 
review adds anything to substantial justice. Continuing appeals through 
the courts are means by which the rich and powerful are able to delay-or 
thwart justice, but which the common man can seldom afford. But as- 
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suming that appeals have their virtue, it should be noted that almost 
all government agencies have within their own structure an appellate 
process that rivals that of the courts, and the expressions ‘‘arbitrary’’ 
and ‘‘eapricious’’ are in most instances simply epithets that do not fit 
the facts. No foundation has yet come forward with any analysis that 
shows that judicial review added to these processes in any way enhances 
justice. But there is plenty of proof that, in some fields, judicial review 
actually reaches unjust results and interferes with efficient Government 
administration. In public utility rate-making for example, the process 
of judicial review has been denounced both in learned articles and by 
Mr. Justice Black in the case of McCart v. Indianapolis Water Co. in 302 
U. 8. And the courts themselves in recent years have been steadily 
withdrawing from the field of judicial review of much quasi-judicial ad- 
ministrative action. 

In spite of these evidences that administrative bodies can and will 
work out just results in their own jurisdictions, the American Bar As- 
sociation is now insisting upon judicial review even of legislative action 
of Government agencies; and this in the teeth of the court’s holdings 
over the last 20 years that such review is unconstitutional. But the 
advocates of judicial scrutiny of administrative action do not stop even 
here. They are trying to work out judicial review even in fields of 
purely executive action where under our Constitution courts were never 
expected to have jurisdiction. 

No useful purpose will be served in indicating further defects in 
S. 7. No amount of careful draftsmanship can create a bill which will 
make it possible to pour all Federal agencies into one mold or to correct 
all defects in Government by a single enactment. 

Of course there are many Government agencies which function in- 
efficiently and get inequitable results; but the sensible way to cure this 
result is to amend the law affecting the particular agencies. But you 
will probably object at once that this is a stupendous task, and you are 
right. Before any worth while reform in Government procedure can 
be undertaken, we must determine what we are going to reform. This 
means a careful and scientific study of the functioning of our various 
Government departments. Ail that bills of this type can accomplish is 
to hamper administration, increase expense and give the legal profes- 
sion plenty of work. 


The Necessity for a Permanent and Scientific Agency For 
Administrative Reform 


The fact that proper administrative reform cannot be accomplished 
by the type of bills now before the Congress does not necessarily mean 
that activities looking toward administrative reform should be discon- 
tinued. Quite the contrary, the very intricacy of governmental organ- 
ization and the rapid growth of new administrative agencies, many of 
them still in their experimental stage, testify to the need of improve- 
ment to the ends both of fairness to persons directly affected and of 
efficiency in the machinery of government. Some agencies function ef- 
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ficiently and fairly ; others fall short. The first task, then, on the road to 
reform is to examine the operation of various agencies. Complaints 
of inefficiency and unfairness must be heard, verified and evaluated. 
Means must be found for curing mistakes, overhauling each defective 
piece of administrative machinery, and new procedures must be devised, 
tested in operation. 

At the present time not even the basic part of the task has been 
completed. The Attorney General’s Committee, which studied only 
29 of over 400 agencies, barely scratched the surface of the problem. 
Some scientific research organizations like the Brookings Institution 
have attempted elementary groundwork; but the monumental task of 
finding out how our myriad administrative agencies operate is barely 
started. Congressional inquiries like the Truman and Mead Commit- 
tees have shown that good studies along these lines are possible; but 
these bodies have been temporary and have touched only upon particular 
problems. If the badly needed administrative reform is to become a 
reality, it will have to come through a permanent body devoted to con- 
tinual study to find the facts and recommend improvements. Such a 
body could be set up either as an instrument of the Congress or as an 
arm of the executive. It needs permanency and close enough liaison 
with Congress to assure that its recommendations may develop into law. 


An Office of Administrative Procedure 


The necessity for a permanent agency to accomplish steady and 
scientific reform of administrative procedure can be best met by cre- 
ating a Government research agency which might for lack of a better 
name be called an ‘‘Office of Administrative Procedure.’’ Such an 
agency should be a sort of permanent research foundation headed by a 
small board of experts, learned in political science, law and public ad- 
ministration. If such an agency were set up it could complete the 
study of administrative procedure begun by the Attorney General’s 
Committee; it could cooperate with Government agencies in reforming 
their own procedures; it could make recommendations of reform to 
Congress based on scientific study ; and what is probably most important 
to the American Bar Association it could listen to complaints of im- 
proper treatment of clients and persons practicing before Government 
agencies, study those complaints and take measures to correct difficulties. 

Our Government is a complicated and awesome instrument by which 
we hope to achieve some element of justice by regulating our intricate 
social structure. The procedure of such an organization, I submit, can- 
not be reformed by any uniform eleven-section bill no matter how great 
the genius applied to its draftsmanship. The road to sound reform lies 
only in scientific study and careful evaluation of the problems of in- 
dividual agencies involved and this can best be done by a permanent 
body composed of people devoting their entire attention to the prob- 
lem. This is not a task for amateurs no matter how brilliant may be 
their records as practitioners before the courts. 
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The affirmative side continued with the following: 
REMARKS OF MR. LOUIS G. CALDWELL 


It is my privilege to be the first to follow Mr. Prettyman as one 
of his team of amateurs and economic royalists or, perhaps I should 
say, members of the American Bar Association supporting this bill. 
Since we are confessing politics tonight, let me say (before someone 
else does) that my first political activity was putting up posters for 
Teddy Roosevelt in 1912, that my law firm represents the Chicago Tri- 
bune, and that I think I am for Norman Thomas. 

Much of my precious five minutes can’t be used in rising to the bait 
dangled before us by the pro team’s captain when he said that there 
is practically no scientific evidence to support the assertions of need 
for reform of administrative procedure. I think the accent was on the 
word ‘‘scientific.’’ I suppose that lets out the scholarly monographs 
made under the auspices of the Attorney General’s Committee and the 
Committee’s report. I didn’t think some of them were so very scientific 
either, but I thought Mr. Sellers’ were all right. The word ‘‘scientific”’ 
probably also lets out the several extended hearings before Congres- 
sional Committees, the report of President’s Committee on Administra- 
tive Management, and most of the treatises on the subject, both general 
and those dealing with particular agencies, not to mention a host of 
law review articles and some Supreme Court decisions.' But the pro 
captain went on to say he did not want to be placed in the position of 
defending the status quo. I don’t blame him. So I’ll take up at that 
point. 

Thus we both, at least for the evening, agree that there are evils 
and that something ought to be done about them. That is apparently 
all we agree on. We don’t even agree on what this bill says, let alone 
its virtues and defects. For my part, I haven’t been under the im- 
pression the American Bar Committee was trying to sell Congress a 
black bottle containing an elixir guaranteed to cure all the evils of 
Federal administrative agencies. I thought it had just formulated a 





1As scientific evidence in support of his charge that there is no scientific evi- 
dence, Mr. Beutel cites an article in 52 Harvard Law Review 1201 (June, 1939) by 
Prof. Louis L. Jaffe, entitled “Invective and Investigation in Administrative Law,” 
wherein the author inveighs with vim against all those who previously had at- 
tempted to investigate the subject, including the Committee on Ministers’ Powers in 
Great Britain, the President’s Committee on Administrative Management, and the 
Special Committee on Administrative Law of the American Bar Association, es- 
pecially during the period (1933-1935) when I was chairman. Prof. Jaffe scien- 
tifically asserts, among other things, that the 1936 and 1937 Reports of the com- 
mittee 

“are in their style, tone and workmanship superior to any of the earlier or 

the one later reports.” 
Fortunately for me, he overlooked a footnote in the 1936 Report revealing that 
Prof) 2 also. Dean Roscoe Pound wrote the 1938 Report, which, according to 

rof. Jaffe, 

“seems to me the most unfortunate event in the life of the Special Committee.” 
The Attorney General’s Committee had only just been appointed and thus nar- 
rowly escaped membership in the Invective Club. 








APRIL, 1945 677 











few elementary rules for good health such as, get enough sleep, don’t 
eat or drink too much, and don’t step in front of a moving locomotive. 
It even qualified these rules with so many exceptions that anyone that 
has any good reason for staying up all night, or testing his gastronomic 
eapacity, or experimenting in collisions with moving objects, is free to 
do so. At any rate, I do object to the only alternative that seems to 
be suggested: namely, that, when you have a sick patient whose ail- 
ments have been diagnosed for years in all the best (or worst) clinics 
and who must be put in shape for the biggest job of his life, all you 
ean do for him is to get together a new set of students to get educated 
in medicine, then study the patient’s case all over again, and come out 
with another report. The one thing that won’t cure him is a report. 

I wouldn’t wart the job of concocting the black elixir panacea. I 
concede it can’t be done. Admittedly, there are certain evils in our 
administrative process that this short code of good health rules won’t 
eure. One is that we haven’t yet found the answer to the ancient prob- 
lem of political science, the problem how to make sure that the Govern- 
ment selects able men to administer its affairs, keeps them in its em- 
ploy, and provides the right incentive for doing good work. Another 
evil is this multiplicity of agencies, its duplication and overlapping, its 
waste, its formlessness, and its consequent overall inefficiency, also a 
problem of political science. I must stop right there or you’ll have 
me talking about administrative courts and my five minutes would be 
gone. But, in any talk about 428 separate functional units in our gov- 
ernment, with the implication that they are all touched by this bill, an 
overactive imagination is at work. The Attorney General’s Committee 
confined its studies and consideration to about 51 agencies and some 
of these would not be affected by this bill in any important way. Of 
course, you can work up quite a figure if you include the American 
Battle Monuments Commission, the Arlington Memorial Amphitheatre 
Commission, the Commission of Fine Arts, or the Alaska Railroad. But 
I don’t know of any possible lucrative field of practice before any of 
these, with or without this bill. 

Also, let me say and repeat, I know of no one who claims this bill 
is perfect or who isn’t ready and anxious for suggestions as to how to 
improve it. Mr. Beutel’s only suggestion is to strike out the enacting 
clause. I do wish he’d read the rest of the bill and give us the benefit 
of his ideas and experience instead of going so hard after the little 
man that isn’t there, belaboring the bill for a scope and for provisions 
and applications which it simply doesn’t have. 

In a way, Mr. Beutel’s argument amounts to saying that things are 
in such a deplorable mess that a cure is hopeless. He knows perfectly 
well that we won’t get anywhere if Congress has to take each agency 
separately and tailor its procedure. The most we’ll have is more variety 
where we need less, and this on matters where there is no excuse for 
variety and where it serves no purpose except to confuse the public and 
create fields of black-letter learning for lawyer specialists. And I don’t 
see how the mere creation of a permanent body is going to solve the 
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problem—although I really don’t quarrel with doing that too. That 
idea, by the way, came from the Attorney General’s Committee. Con- 
gress isn’t going to give any such body unlimited power to mold and un- 
mold agencies. It has already tried that a couple of times with the 
President. Congress will insist on setting standards according to which 
the procedures are found to be good or bad. That brings us back to 
where we started. What are the standards? Don’t we already know 
enough to make a modest start? 

It is fortunate that Mr. Beutel wasn’t on the scene during the 
centuries in which our judicial system was evolved.? I can hear him 
disclaiming on the futility of the codes of Theodosius, Justinian and 
Napoleon; the impossibility of doing away in general terms with ordeal 
by combat, ordeal by fire, and ordeal by water; how it would only 
provide fees for lawyers if you combined the King’s Bench, the Court 
of Common Pleas, the Court of Exchequer, the Chancery, and the others 
into one; and that only amateurs would say that you could have any 
uniform rules of procedure for dealing with breaches of contract, libel, 
disputed titled to real estate, crimes, divorces, and admiralty, or even 
put all these in the same government building. 

He tacitly concedes that just about all the provisions in this bill are 
proper with respect to certain Federal administrative agencies, in fact, 
many of them. He doesn’t seem to claim that, so far as those agencies 
are concerned, we should not have these very moderate requirements. 
I don’t think he would do away with the sort of notice, hearing, reasoned 
decision, and court review which is already accorded interested persons 
before the Interstate Commerce Commission, the Federal Trade Com- 
mission, the Federal Communications Commission, the Securities and 
Exchange Commission and the several others of like importance. Maybe 
he would, and would just send out investigators to bring in the truth 
and pronounce justice, if they went to the right law school. If that is 
what he really means, namely, just do away with notice and hearing 
all along the line, not only in the agencies but in the courts, he ought 
to say so and let’s have a forum some evening on that issue.* But we 
aren’t here to debate any such revolutionary change as that. I must 
assume that Mr. Beutel would be willing to extend'similar safeguards to 
administrative agencies performing the same sort of work as the Inter- 





2 Proceeding no doubt on scientific evidence, Mr. Beutel is completely confi- 
dent as to what is wrong with the courts, and makes sweeping charges against them. 
But he hasn’t heard or seen anything wrong with the agencies, is sure that whatever 
is wrong is different in each agency requiring 428 separate operations, and anyway 
that it will take experts (as distinguished from practicing lawyers) to find out what 
it is. Imagine what he would have said about Jaremy Bentham! 

3 At one point in his oral presentation, Mr. Beutel seemed to favor the establish- 
ment of a new expert administrative agency to take over the jurisdiction now ex- 
ercised by the courts in paternity cases, such as Charlie Chaplin’s, so that really 
scientific methods of arriving at the truth would be applied in this important and 
highly specialized branch of jurisprudence and you wouldn’t have to bother about 
due process at all. The proposal to establish a Federal Foundling Fathers’ Com- 


mission would be a fascinating subject for debate. A lot of people would apply 
for jobs as investigators. 
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state Commerce Commission and some of the others. Can he give any 
good reason why the six or more agencies that regulate rates and make 
valuations should follow six different patterns of procedure? 

The basic trouble is a difficulty that is always present in law mak- 
ing. You have to draw lines, so that the law will be applicable to this 
group and not to that, and will deal with this sort of activity and not 
with that. Human institutions and activities are complicated and kalei- 
doscopic. Every writer as far back as Aristotle has recognized that it 
is impossible to be as precise in law as you are in mathematics, and that 
every line you draw runs some hazard of putting some situation on the 
wrong side of the line. That is true even in the law of murder. But 
it is no reason for having no law at all; it is just a reason for being 
eareful. I, for one, think those who drew this bill did a marvelously 
eareful job. It is always possible to conjure up a lot of preposterous 
possibilities against any law, and, with due respect, that is what is 
happening when you are asked to believe that this bill will bring all the 
regular armed forces to camp around the administrative agencies in 
Washington or that it will subject changes in the stenographers’ lunch 
hour in the Interior Department to formal hearing. Incidentally, there 
must be something wrong with the lunches in this building; there seems 
to be a lot of concern over the question. There may yet be defects in 
the lines drawn by this bill and, if there are, they should be cured by 
further exceptions or fewer exceptions. But I refuse to agree that the 
lines can’t be drawn. 

Time won’t permit a detailed analysis, but I shall mention a few 
of the lines as a means of showing how far-fetched are the instances 
cited by Mr. Beutel. 

Let us first take up the rule making process. We start with the 
definition of ‘‘agency.’’ This, I grant you, is broad, but it is subject 
to two extensive exceptions. And it isn’t time yet to scream with pain 
until we see what activities of the agency are subject to the bill. The 
principal activities are rule-making and adjudication. Agencies not 
engaged in these activities, but simply engaged in purely executive 
functions, haven’t anything much to worry about, except as a few of 
them may be incidentally touched by the mild provisions of Section 6. 

A ‘‘rule’’ is defined so as to include substantive rules having the 
force and effect of law, and also rules on organization, practice and pro- 
cedure. It still isn’t time to send out a distress signal. We haven’t got 
to that crucial matter of the lunch hour yet and we aren’t going to. 
There are two sections to be looked at, Sections 3 and 4. Section 3 (which 
applies to all agencies, including those excepted in the definition) re- 
quires that the agency give the public information about its rules. It 
is subject to broad exceptions. It doesn’t apply to military, naval or 
diplomatic functions requiring secrecy. Incidentally, it also doesn’t 
apply to rulings and orders (1) where they are not used as precedents 
and required by published rule for good cause to be held confidential, 
or (2) where they relate to the internal management of the agency and 
do not directly affect public substantive or procedural privileges, rights, 
or duties. 
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Section 4 sets up some very mild procedural requirements as to 
the rule-making process, of notice, an opportunity to submit views, and 
the announcing of reasons for conclusions. It does not require a hear. 
ing unless already required by Congress in other statutes. It does not 
apply to functions which by law expire on the termination of present 
hostilities, within any fixed period thereafter, or before July 1, 1947, 
or agencies comprised of representatives of the parties or of organiza- 
tions ef the parties to the disputes determined by them. It applies only 
to substantive rules. It does not apply to military, naval or diplomatic 
functions. Except where Congress has already provided otherwise, it 
does not apply to interpretive rules, general statements of policy, rules 
of agency organization, procedure, or practice or in any situation in 
which the agency for good cause finds notice and public procedure there- 
on impracticable because of unavoidable lack of time or other emergency. 
Can you think of anything that is left of the examples cited by Mr. 
Beutel ? 

Now turn to Section 6, which, in one subsection, (e), says in sub- 
stance that where publication of any substantive and effective rule is 
required, it shall precede by 30 days the effective date thereof. This 
does not apply to the war or temporary agencies, or to arbitration boards. 
It does not apply to rules which grant exemptions or relieve restrictions. 
It does not apply to any case where publication is not required by See- 
tion 3. It does not apply where ‘‘otherwise authorized by law and pro- 
vided by the agency on good cause fourd.’’ With all this I am still 
willing to grant that there may be room for a further exception of a 
class of cases where substantive rules, having the effect of law, should 
be put in effect in less than 30 days. I haven’t heard of any and Mr. 
Beutel hasn't cited any. It would have to be some case where Congress 
had overlooked giving the agency the necessary power to issue regu- 
lations effective immediately or in less than 30 days, where quick action 
is required. Certainly Mr. Beutel will concede that there should be 
some publication of a law before you punish a citizen for violating it. 
He can’t be advocating a return to Caligula’s trick of raising money by 
posting his laws in letters so small and at places so high that no one 
could read them, and then imposing liberal fines on all violators. 

My time has expired but I cannot sit down without two more words. 
One is in answer to Mr. Beutel’s challenging statements about the bill’s 
provisions with respect to the adjudication activities of administrative 
agencies. Contrary to his repeated assertions here tonight, the bill’s 
provisions as to the procedure for formal hearings apply only where 
a hearing is already required by Congress in other statutes. 

Mr. Beutel also states that, insofar as this bill provides for judicial 
review of legislative action of Government agencies, this is ‘‘in the 
teeth of the courts’ holdings over the last 20 years that such review is 
unconstitutional.’’ There is a decision of the United States Supreme 
Court in June, 1942, which, as an amateur, I now bring to his attention, 
namely, Columbia Broadcasting Co. vs. United States, 316 U. S. 407, 
in which it was held that the action of the Federal Communications 
Commission in adopting the so-called network regulations was an order 
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reviewable by the Federal courts all the way up to the Supreme Court. 
I ought to know. I was on the losing side on that issue. 

It is difficult for me to sit down because I am bursting with the 
desire to answer the criticisms in much more detail and to cover other 
points on which I have not been able to touch. But five minutes, es- 
pecially when it has been stretched to ten, leaves no time for this, or 
for a peroration. 





The negative was again taken as follows: 
REMARKS OF MR. HOWARD E. WAHRENBROCK 


Like the other Government attorneys who have preceded me, I am 
not a representative, tonight, of the agency for which I work—in my 
case the Federal Power Commission. But while I speak solely for my- 
self, I wish to refer to the effect of one aspect of these administrative re- 
form bills upon an agency like the Federal Power Commission engaged 
in regulating public utilities or common carriers—that is, engaged in 
granting to private persons the power of monopoly and conditioning the 
exercise thereof. 

Perhaps the claim of the advocates of these bills which appeals 
most to any group of experienced lawyers is that the same man should 
not be both prosecutor and judge. What may be overlooked is that 
regulating public utilities—granting and conditioning the exercise of 
monopoly powers—is not prosecution. If we allow ourselves to forget 
this, the ery for the separation of prosecutor and judge has a strong 
appeal. When we look abroad at the so-called Peoples Courts of Nazi 
Germany, we realize that folks freedoms don’t necessarily stay won 
and we resolve that that kind of thing shall not happen here. 

But, we must never forget that the excesses of Nazi Germany re- 
sulted in large part from the impotence of the processes of democratic 
government to cope with that country’s problems. Against such im- 
potence in our country the last half century’s development of the ad- 
ministrative tribunal stands as one of our strongest reliances. 

If, disregarding the difference between regulation and prosecution 
such proposals as these are applied to rate-making agencies, we shall 
find that we have broken down an agency of government for which there 
is no substitute. The courts had the power at common law to fix rea- 
sonable rates for public utilities, but experience showed that the job 
was too much for them. The legislatures too had the power to fix rates, 
and for a period of time they attempted to do so but they failed to 
make a success of it. So recourse was had to an agency which would 
not be hampered by some of the shortcomings of courts and legislatures. 
Out of the litigation which followed, the rule of Smith v. Ames developed 
and it seemed that the rate-making job might be too much for the ad- 
ministrative agencies. 

But today, freed of the shackles of Smith v. Ames, the picture is 
changing. Our one Commission alone has ordered or obtained inter- 
state gas rate reductions in five years aggregating over $90,000,000. In 
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the same period of time it has ordered inflation or ‘‘water’’ and ‘‘in- 
tangibles’’ aggregating over $829,000,000 eliminated from the claimed 
capital assets of interstate electric utilities. In the fact of such a record 
of the efficiency of the administrative agency in this field, is it pure 
coincidence that the attempt to reform the administrative agencies is 
revived and that these bills are now presented as the ‘‘culmination,” 
the full flower of years of agitation? 

If shackling of the rate-making process were necessary to due pro- 
cess, then the shackles should willingly be borne. Specifically: If due 
process required that the rate fixer should never investigate and the 
rate investigator never help fix rates, that would justify some provision 
such as Section 5(c) of the proposed bills. Similarly, if due process re- 
quired service of examiners’ reports, that would justify some provision 
such as Section 8(b). But due process doesn’t require either, as has been 
decided again and again by the courts—the very courts to which pro- 
ponents of this bill now purport to pin their faith. 

A utility commission in fixing rates acts with a staff of engineers, 
accountants, economists, lawyers and other specialists employed by the 
Commission to help it to perform its rate-fixing job. The proposed bills 
take this complex rate-making job away from Commissions and turn it 
over to single hearing officers in the first instance, either for decision or 
recommendation. What would usually be a several months’ job for 
a well-staffed commission will become a several years’ job for the 
one poor trial examiner—a job for which he is certainly no better 
qualified than were the judges who first proved inadequate for the job. 
The bills then toss a sop to the administrative agency by giving it a re- 
view job—such as the courts already perform competently. Thus these 
bills completely abandon the practice which is proving successful after 
a half century’s experience and flout the lessons of that experience. 
This is done, although so far as I am aware, no qualified student of the 
rate-making process has ever suggested that one man without a staff 
can better make the initial rate decision than a commission with a staff, 
or that there is any need for an additional review of rate orders. 

There is one thing each additional review required will do. It will 
substantially double the number of lawyers required to write abstracts 
of evidence, briefs, requested findings, and exception—(either that, or 
eut in half the number of rate reductions that can be ordered) ! 

Other provisions of the bill still further increase the lawyers’ work 
that will have to be done for administrative agencies. Anyone reading 
the bills will be struck by their use of unusual terms and phrases instead 
of the familiar concepts which we would expect. Take, for example, the 
familiar and now well-established rule that administrative findings 
shall be supported by substantial evidence. These bills avoid anything 
so unproductive of litigation as that. Section 7(¢) provides ‘‘No rule 
or order (shall) be issued except as supported by relevant, reliable and 
probative evidence.’’ What a field day the utility lawyers would have 
with that innocent looking little change! That language, they will argue 
in each case, requires something more than whatever the evidence is 
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which supports the order they are attacking. They may even argue 
that it requires the equivalent of proof beyond a reasonable doubt. If 
Congress had meant only substantial evidence they may contend it 
wouldn’t have made the change. And so on. That one phrase alone 
ought to be good for several appeals in every one of the ten Circuits. 

As a matter of fact, the more I read the provisions of this bill, the 
more I become convinced that it is less a reform bill than a relief bill— 
that what it lacks as a contribution to the art of Government it more 
than makes up as a plan for the relief of unemployment among lawyers. 

However, you won’t find that the bills make any appropriation for 
more Government lawyers. I wonder whether we would find the sup- 
porters of these bills helping us to get such appropriations? If, as many 
believe, these bills are one prong of a pincers movement against the 
substance of the legislation being administered by these agencies, the 
blocking of any increase in appropriations for more lawyers will be 
the other. 

Ladies and Gentlemen, we all know there aren’t any cure-alls. We 
would all quickly agree that no single bill will solve the problems of 
429 different industries, or thirty, or even three except by chance. Why 
should we expect it to solve the problems of their regulation by Govern- 
mental agencies? Let’s not allow the picture painted by the propon- 
ents of this legislation to blind us to its true import. A bona fide im- 
provement, if one is needed, in the procedures of any particular agency 
ean be worked out by the Bar and that agency, or if they don’t agree, 
by Congress for that agency. But no cure-all for the heterogeneous ills, 
or supposed ills, of 420 agencies can be expected to cure the particular 
ill which a particular agency may suffer—unless killing the patient is 
a cure. 





The affirmative again continued with Mr. Clarence A. Miller, as 
follows : 


REMARKS OF MR. CLARENCE A. MILLER 


I was happy to accept Ashley Sellers’ invitation to participate in 
this forum discussion tonight, and, like my friend Mr. Prettyman, I felt 
flattered by it. 

Panel discussions are not new. History records that they were 
somewhat more popular 2,000 or more years ago than they have been 
in this country until very recently. They are now more the vogue than 
the exception. 

The original panel discussions were each participated in by, a 
person commonly known as the devil’s advocate. He was the fellow 
who took the unpopular side of the issue and discussed it for the pur- 
pose of bringing out various points. 

I suppose it is fair to say that, so far as this group is concerned, 
Mr. Prettyman, Mr. Caldwell and myself are the devil’s advocates. 
There is a distinct difference between a forum discussion and a debate. 
Too frequently, debaters prefer the discussion of details to that of 
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principles. It has seemed to me that a forum discussion should deal 
with principles rather than details. If the principles of the legislation 
under discussion here are sound, the details will not be difficult to 
work out. 

The Dumbarton Oaks document, by whatever name it may properly 
be called, and the Charter of the Yalta or Crimean conference, are ad- 
mitted by their strongest proponents to be not perfect. Perfection is 
impossible of attainment. So, those of us who believe in the principles 
of the McCarran-Sumners Bill do not maintain that it is a perfect 
document. Somebody has to draw the original blueprints. As the sub- 
ject matter is studied, those blue-prints are changed, and the projected 
structure is subjected to changed plans, all with the idea of improve. 
ment. 

The first issue that must be faced is: Is there any necessity for 
any legislation looking to the reform of administrative procedure? 

The answer to that question is, I think, to be found in the report 
of the Attorney General’s Committee on Administrative Procedure, 
known as Senate Document 8—77th Congress, First Session. The dis- 
tinguished members of that Committee were united in their conclusion 
that some measure of reform is necessary. To the extent that there 
were differences of opinion, those differences arose out of varying views 
as to how far it is necessary to go in order to bring about the desired 
reform. So, this devil’s advocate admits the necessity for some reform 
of administrative procedure. 

The next issue that must be faced is: Who is best qualified to pro- 
pose the requisite changes in administrative procedure? Should these 
changes be proposed by those who are to be reformed, or should they be 
proposed by those to whom the people look for such action? 

As all of you know, the McCarran-Sumners Bill is generally re- 
ferred to as the American Bar Association’s Bill, or the ABA Bill, 
if you choose. The American Bar Association has a membership of 
something over 32,000 lawyers. It is the largest recognized national 
organization of lawyers. Traditionally, lawyers have been the leaders 
of the people in governmental matters. Today, as of yore, the people 
look to the lawyers for guidance in such affairs. The American Bar 
Association then is but discharging its duty to the public when it as- 
sumes leadership in the movement for a needed reform of administra- 
tive procedure. 

One thing should, I believe, be made crystal clear at the outset. 
There is a very distinct difference between urging needed reforms of 
administrative procedure and urging procedures which will hamstring 
the government. So far as I know, not a single advocate of the Me- 
Carran-Sumners Bill would want to hamstring any government agency 
in its functioning. 

Opponents of the McCarran-Sumners Bill fall broadly into these 
classes : 


1. Those who do not want any reform of administrative procedure; 
2. Those who recognize the need for reform—but do not believe this 
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bill the proper approach, either as to principles or as to details, 
and in some cases both ; 

3. Those who want to substitute for the bill a totally innocuous 
and ineffective method rather than to proceed by legislative 
action. 

The McCarran-Sumners Bill attempts to accomplish five things, 

which can be briefly summarized : 


1. Provide for publicity of administrative law and procedure; 
2. State the minimum procedural requirements for the two basic 
forms of administrative action— 
(a) Rule making—or general regulations; 
(b) Adjudication of particular cases ; 
3. To specify and simplify judicial review ; 
4. State the common incidental procedural rights pertaining to 
any kind of executive authority ; 
5. Limit the types of penalties administrative agencies may impose. 


These are the underlying principles and objectives. If we can 
agree that these objectives are desirable, we need not now concern our- 
selves with the details of the language. 

I close my remarks at this time with the following lines of Alex- 
ander Pope— 


‘‘For forms of government let fools contest ; 
Whate’er is best administered is best.’’ 





The last of the negative was taken by Mr. Walter B. Wooden whose 
remarks follow. 


REMARKS OF WALTER B. WOODEN* 


At the outset I wish to endorse and emphasize what Mr. Beutel 
has said regarding the doubtful wisdom of ignoring the enormous dif- 
ferences, both organic and functional, which Congress deliberately in- 
corporated in administrative agencies over many years and of forcing 
at one fell swoop all such agencies into the same rigid procedural mould 
and’ pattern. In 1938, after 24 years of experience and observation, 
Congress amended the Federal Trade Commission Act, enlarging its 
powers and modifying its procedure to better serve its special functions. 
Would not a similar approach to the needs or shortcomings of other 
agencies be the scientific, common sense approach? In the cirecum- 
stances I suggest the clear superiority of a rifle over a shotgun or 
blunderbuss which hopes to hit the target if it’s a bear and miss it if it’s 
a cow. 

It is beyond dispute that these bills are the fruition of a movement 
grounded in the thesis and spreading the propaganda that administra- 
tive agencies have been given too much arbitrary power and constitute 





* Assistant Chief Counsel, Federal Trade Commission. The views expressed 
are not necessarily those of the Commission. 
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a vast bureaucracy which threatens to stifle liberty and engulf free in- 
stitutions. With such a background it is difficult to understand why 
these bills should encourage and authorize administrative agencies to 
make substantive rules of general conduct and to substitute them for 
the case-by-case method of administration. Section 2(c) and 3(a) of 
S. 7 and H. R. 1203 recognize and encourage that substitution. Section 
5(d) authorizes the issuance of declaratory orders which might readily 
involve rules of general conduct representing the very essence of 
legislative power. These declaratory orders are to have ‘‘like effect as 
in the case of other orders.’’ By the 1938 amendment of the Federal 
Trade Commission Act our orders become final and subject to a pen- 
alty of $5000 for each violation if not taken into court within 60 days. 
Does either Congress or the private proponents of these bills want dee- 
laratory orders of an agency given any such sanction? It is a dan- 
gerous and far-reaching step to permit, encourage, and indiscriminately 
authorize all administrative agencies to abandon the case-by-case method 
and to prescribe rules of general conduct having the force of law. The 
Walter Bill (H. R. 1206, Sec. 200) frankly declares that such rules are 
“‘designed to extend the legislative process by securing the participa- 
tion of interested parties.’’ Such wholesale enlargement of the power 
of bureaucratic government does not make sense as part of a movement 
predicated on the assumption that bureaucratic government must be 
curbed. 

Another aspect of this matter is that when the hearing officer pre- 
sides over the rule-making process leading to the formulation of a dec- 
laratory order, he may, under Sections 4(b), 5(b), 7(b) and 8(a), make 
the initial decision and when he does so it becomes the decision of the 
agency without further delay. Under such circumstances declaratory 
orders could be the product of the hearing officer alone with such aid 
as might be given him by private interests participating in this exten- 
sion of the legislative process. I question the assumption, widely 
prevalent even among champions of the administrative process, that 
an agency’s power to withdraw a given matter from initial decision by 
the hearing officer is for all purposes the equivalent of the power to 
make the initial decisions. What becomes of the theory of a body of 
experts appointed by the President and confirmed by the Senate when 
they may re-delegate their power of decision to a single hearing officer? 
Would the finding or decision of a single hearing officer receive the 
same respect by the courts which is accorded under a statute declaring 
that the findings of such a body as to the facts shall be conclusive if 
supported by evidence? And if the bureaucratic power of agencies 
must be curbed, how is that accomplished by transferring it to a hear- 
ing officer who is subject to having his power withdrawn at the agency’s 
discretion ? 

The scope of judicial review is dangerously enlarged by the bills 
and in two ways. The first is by greatly expanding the number and 
nature of things made subject to review, including the ‘‘ withholding of 
relief’’ as well as every affirmative agency action and all declaratory 
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orders. Section 10(b) authorizes the use of declaratory judgment pro- 
cedure to obtain a judicial declaration of rights respecting ‘‘any agency 
action,’’ which would include rules, declaratory orders, and other mat- 
ters not involving actual controversies. Attorney General Biddle put 
the thing in a nutshell when he told the Senate Judiciary Committee 
in 1941 that if such provisions for judicial review go beyond the De- 
claratory Judgment Act ‘‘then they are vicious’’ and ‘‘if they do not 
they are unnecessary.’’ (Hearings on Administrative Procedure, July 
1941, Part 3, page 1448). 

The second way of enlarging the scope of judicial review is by an 
expansion of the grounds for judicial reversal of administrative orders. 
Taking Section 2(d), (f) and (g) in connection with 10(e), it is not 
too much to say that practically everything an agency does and every- 
thing it may decline to do is subject to being set aside by the courts 
as ‘‘arbitrary or capricious’’ or as unsupported ‘‘upon the whole agency 
record as reviewed by the Court.’’ If Congress wants the reviewing 
courts to have power to weigh the evidence and substitute their judg- 
ment on the facts for that of the agency, it would be better to clearly 
and frankly say so. The Supreme Court used language very much 
like that here involved in Federal Trade Commission v. Curtis Publish- 
ing Company and it caused Chief Justice Taft and Justice Brandeis to 
object that it ‘‘may bear the construction that the court has the dis- 
cretion to sum up the evidence pro and con on issues undecided 
by the Commission and make itself the fact-finding body’’ (280 U. S. 
568 (1923)). Statutory restriction upon the power of reviewing courts 
to decide the facts has been found vital, in the evolution of administra- 
tive law. If they are again permitted to decide the facts they can use 
it as a screen for reversing agency action when the real reason is that 
they consider it ‘‘arbitrary or capricious’’ but dislike to assign such 
vague reasons. The combined result would be to give the courts a 
hidden veto power over policies which they consider ‘‘arbitrary or ca- 
pricious’’ although Congress itself may have adopted those policies. 

The major premise giving rise to this proposed legislation is that 
there is something fundamentally wrong with the commingling in one 
body of functions that are quasi-legislative, quasi-executive and quasi- 
judicial. This is not attacked directly as a denial of constitutional due 
process and yet the doctrine of separation of powers is asserted and 
assumed to be ‘‘a great principle that goes to the very fundamentals 
of our government,’’ as Justice Groner puts it. (Hearings on Adminis- 
trative Procedure, July 1941, Part 3, page 1366). In the same vein 
H. R. 4314 pending in the last session of Congress declared that one of 
its objects was ‘‘to preserve the form of government guaranteed by the 
Constitution of the United States of America.’’ I challenge such as- 
sertions and assumptions and the major premise which they represent. 
They are discredited by the research and reasoning embodied in an 
article published in the Harvard Law Review in 1924, long before the 
present tumult on the subject. In that article Honorable Felix Frank- 
furter, now Mr. Justice Frankfurter, and James M. Landis, now Dean . 
of Harvard Law School, demonstrated that the doctrine of separation of 
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powers is only a political formula or maxim and not a rule of law, that 
‘*as a principle of statesmanship the practical demands of government 
preclude its doctrinaire application’’ and that ‘‘the latitude with which 
the doctrine must be observed in a workaday world was steadily insisted 
upon by those shrewd men of the world who framed the Constitution.” 
The authors of the article demonstrated also that the Supreme Court 
had consistently declined to insist upon any hard and fast separation 
of powers and had consistently sustained Congressional discretion, even 
when exercised in a field that might be ‘‘dominantly in control of an- 
other department of the government.’’ (37 Harvard Law Review, p. 
1010, 1012, 1016). 

I would close with the words of Chief Justice Stone, also writing for 
the Harvard Law Review in 1936: 

‘We still get the reverberations of those early fulminations in re- 
newed alarms at our growing administrative bureaucracy and the new 
despotism of boards and commissions. So far as these nostalgic yearn- 
ings for an era that is past would encourage us to stay the tide of needed 
reform they are destined to share the fate of the obstacles which Coke 
and his colleagues sought to place in the way of the extension of the 
beneficent ‘‘sway of equity.’’ (50 Harvard Law Review, 4, 17). 





TRANSPORTATION * 


When Germany is defeated, the volume of traffic in this country 
will decrease only slightly below present record high levels. 

While the transportation of war products will decline, there will 
be an increase in the movement of civilian products. Moreover. the 
shipments of guns, tanks, and other military supplies to the West Coast 
will increase. This will mean longer hauls and longer time for turn- 
arounds. 

Railroad equipment is barely adequate to continue existing services. 
The railroads in 1944 carried 785,500,000,000 ton-miles of freight. This 
was double the freight carried in 1939 and was accomplished with only 
20 percent more freight cars and 10 percent more locomotives. 

The car shortage is serious. Wheat and other grain, metal con- 
centrates, and other valuable freight are being shipped in hopper bot- 
tom and gondola cars because of the lack of box cars. The opening 
of the Great Lakes will reduce the grain load to some extent. However, 
the rail movement of grain from farms to seaboard will be a heavy 
burden on our rail facilities. 





* Excerpts from p. 24, Second Report to the President, the Senate and the 
House of Representatives by the Director of War Mobilization and Reconversion, 
James F. Byrnes, April 1, 1945. 
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Administrative Procedure Bill Favored, But Im- 
portance of Administrative Personnel Stressed 


The following item, under the caption ‘‘Standards for Commis- 
sions,’’ appeared in the Wall Street Journal of March 6: 


‘‘Our ‘Washington Wire’ reported the other day that there was a 
good chance that the McCarran-Sumners bill would become law. 
This measure is designed to reform practice of administrative agencies 
by more strictly defining their powers, providing greater publicity for 
their rules and regulations, limiting the penalties that they may im- 
pose, and protecting defendants from unfair ‘smearing’ at the hands 
of administrative agents. The American Bar Association has spon- 
sored the measure, and this newspaper hopes that it will be enacted. 
There is said to be some government support for it, but certain of the 
agencies, for instance, the Interstate Commerce Commission, the Fed- 
eral Trade Commission and the Securities and Exchange Commission, 
are supposed to be preparing to oppose it. 

“‘Tf this be true these agencies are in our opinion ill-advised. It 
is doubtless most likely that the bill can be improved in detail and that 
the long experience of such bodies as the above first-named two would 
be helpful to Congress, if utilized for that purpose. But we cannot 
think of any good reason why any administrative agency should oppose 
the main purpose of the measure, which is merely to keep administra- 
tive law as practiced in this country well within the boundaries of our 
constitutional system. For more than a dozen years this newspaper 
has been insisting on the need for just this check upon the ‘new powers’ 
so lavishly distributed to these agencies, powers which the President 
himself admitted might be dangerous in wrong hands. One would sup- 
pose that the men to whom these agencies are committed for administra- 
tion would be the first to see the necessity for such a precaution. 

‘“And that brings us back to the kernel of the matter so far as 
practice is concerned, which is administrative personnel, the question of 
the men appointed to the key positions in these agencies. It has been 
said that good men can make a poorly drawn law work pretty well, 
while no law however well-drawn will serve its purpose with inferior 
men to administer it. The last thing we want in these offices is fanatics, 
‘zealots’ as the late Joseph Eastman called them, and we have had too 
many of them. Here is a reform that can be effected without benefit 
of law, just as soon as public opinion demands it and it is high time for 
that demand to make itself heard. 

‘Tt is a wearisome job having to pound away continuously on this 
general topic, but as a matter of fact more damage can be done in 
shorter time to our daily liberties by these administrative agencies in 
the hands of zealots administering powers largely uncontrolled by our 
system of courts, than by any other power in our civil set-up.’’ 
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Our Honor Roll 


By Epwarp H. DeGroot, JR. 


Association Members in the Armed Forces of Our Country 


Joseph F. Barbano, (112 Farrier Avenue, Oneida, N. Y.) Newly 
inducted into military service. No further information at this time. 

Major Charles J. Baker, A. C., 0171823, Provost Marshal (May, 
1944 JouRNAL), is now located at Selman Field, Monroe, Louisiana. 

Private J. J. Cordo (May, 1944 JourNna.), discharged from mili- 
tary service, has returned to his former position, T. M., Empire Carpet 
Corporation, New York, N. Y. 

Tneutenant John L. Hawkins (April, 1944 Journau), is now located 
in 5th Transportation Zone, 52 South Starling Street, Columbus 8, Ohio. 

Tieutenant A. W. Hesse, Jr., U. S. N. R., may be addressed as fol- 
lows: District Naval Personnel Office, Officer Personnel, Commandant 
Navy 128, Fleet Post Office, San Francisco, California. 

Colonel J. K. Hiltner (May, 1944 JourNA.), overseas for 33 months 
and back in the U. S. A. on a 30 day furlough, was a welcome visitor at 
Association offices recently. 

Private Claude N. Knox, 34974883 (May, 1944 JournaL), Co. E, 
325th Regt., Glider Infantry, France, may be addressed A. P. O. 469, 
Care Post Master, New York, N. Y. 

Captain F. M. McCarthy, U. S. N. (June, 1944 Journa.), is now 
on duty in the Philippines, and may be addressed A. P. O. 331, Care 
Post Master, San Francisco, California. 

Major Russell A. Morin (Captain Morin in June, 1944 Journat), 
is now addressed as follows: Hq. Air Technical Service Command, Box 
1141, Area A, Wright Field, Dayton, Ohio. 

Lieut. Col. Jefferson H. Meyers (Major Meyers in June, 1944 Jour- 
NAL), is now Transportation Instructor, Command & General Staff 
School, Fort Leavenworth, Kansas. 

Private Clarence D. Todd, Jr., 33865737 (American Trucking As- 
sociations, Washington, D. C.), was inducted into service during March, 
1945. He is in Co. A, 126th Battalion, 80th Regt., Camp Joseph T. 
Robinson, Arkansas. 

C. H. Vescelius, Transport Airman, 1/e, (May, 1944 Journat), is 
now in Air Transport Squadron 8, N. A. S., Patuxent River, Maryland. 

Tech. Sgt. James F. Wheeler, 15091570 (June, 1944 JourNat), 
may be addressed in Squadron A, A. P. O. 865, care Post Master, New 
York, N. Y. 

Frederick J. Wilkens, Legal Department, U. S. N. T. C. (June, 


1944 JoURNAL), is now assigned to duty in Main Transportation Build- 
ing, Sampson, N. Y. 


—69— 





Le 


an = ti tb es 8 ie OO A 





Rail Transportation 


By A. Rea Wuuiams, Editor 


1. C. C. Decision in Grain Rate Case, |. & S. 4208 
(17000, Part 7-a) 


The Commission on April 11th released its report in the so-called 
southeastern grain case. In the title proceeding, Investigation and 
Suspension Docket No. 4208, the carriers within the South made a gen- 
eral revision of their rates. The schedules were suspended, but permit- 
ted to become effective later, subject to further consideration in Part 
7-A of Docket No. 17,000. These two proceedings were set for hearing 
along with several complaints against the rates from adjacent territories 
to the South. 

In the report the Commission extends into the South the general 
plan of rate-break combinations which it prescribed for application 
within the western district in Part 7 of Docket No. 17,000, in 205 I. C. C. 
301. The prescribed combinations to the South reflect a reduction of 
4 cents in the proportional rates from Memphis to southeastern territory, 
and reductions resulting from the prescription of proportional rates 
made on the basis of 85 percent of the local rates from Vicksburg, 
Natchez and New Orleans to the South; also reductions of 3 cents from 
Kansas on and south of the line of the Union Pacific, and from Okla- 
homa, to Memphis, and of 4 cents from Texas to Memphis, Vicksburg, 
and New Orleans, on shipments destined to the South. 

The Commission also prescribes proportional rates on the basis of 
85 percent of the local rates from Memphis on shipments received by 
barge, from gateways south of Memphis on shipments received by rail 
or barge, and from Gulf and south-Atlantie ports, including New Or- 
leans, on shipments received by common carrier by water; prescribes 
reduced rates, lower than the combinations on Memphis and other bor- 
der gateways, from an enlarged north Pacific-coast group to the South; 
and finds justified, subject to revisions of the proportional rates made in 
the report, the adjustment of local rates within the South established 
in Investigation and Suspension Docket No. 4208, including local rates 
on the basis of tenth-class. 

The foregoing are merely some of the more general revisions. There 
are numerous other changes listed in the comprehensive table of contents 
attached to the report. 





ACCOUNTING REGULATIONS 
Uniform System of Accounts 


The requirements of Note B to Account 113—Material and Sup- 
plies, relating to inventories, have been waived for the year 1945, by 
order of Division 1, of the I. C. C., dated February 26. 


— 








692 I. C. C. PRACTITIONERS’ JOURNAL 





In another order, dated February 23, the Accounting Regulations 
were amended with respect to Road and Equipment Instructions—See. 
7, Road Property Retired, with respect to certain road and equipment 
accounts; and with respect to certain operating expense accounts. 





FINANCE MATTERS 


The I. C. C. has, by order of March 5, 1945, amended the plan of 
reorganization of the New York, Susquehanna & Western Railroad 
Company. The amount of income bonds was increased from $2,500,000 
to $4,000,000, providing a total capitalization of $15,952,844. Certain 
adjustments were made in the allocation of securities to the several 
classes of creditors, and the amount payable into the additions and bet- 
terment fund was increased. The amounts payable into the security- 
retirement fund were reduced. The sinking fund of $20,000 a year for 
the retirement of Terminal mortgage bonds and later the first and econ- 
solidated mortgage bonds is made cumulative. The Commission declined 
to include in the plan a provision for the rejection of certain contracts 
with the New York Central relative to trackage rights. 





Judge John P. Barnes, of the U. S. District Court at Chicago, has 
entered a final decree in the reorganization proceedings of the Chicago 
& North Western Railroad Company, terminating, with the exception 
of certain reservations of jurisdiction, the reorganization procedures. 
The plan of reorganization was confirmed by the District Court on June 
27, 1941. The effective date of the reorganization is June 1, 1944. 





F. D. 14030—Alton Railroad Company Reorganization, has been as- 
signed for hearing at the Morrison Hotel, Chicago, on May 22, 1945, 
before Examiner J. B. Walsh, for the purpose of receiving evidence 
with respect to reorganization plans. 





The R. F. C. has announced that it has sold to Halsey, Stuart & Co., 
Inc., Chicago, $1,344,000 of Chicago, Saint Paul, Minneapolis and Omaha 
Railway Company 242% equipment trust certificates of 1941 at 103 
and accrued interest, which is a 1.95 basis. This price represents a 
premium to R. F. C. of $40,320. 





In I. C. C. Docket 29085—Alleghany Corporation, Et Al. Control, 
and F. D. 14692—Chesapeake & Ohio Railway Company Purchase and 
Assumption of Obligation and Liability, C. E. Boles, Assistant Director 
of the Bureau of Finance of the I. C. C., has recommended that the 
Commission declare illegal Alleghany Corporation’s control of the 
Chesapeake & Ohio, Pere Marquette and the Nickel Plate. He recom- 
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mends that the I. C. C. order Alleghany, Allan P. Kirby, President, 
and Robert R. Young, Chairman of the Board, to take action to prevent 
continued violation of the law in retaining control of the lines. Mr. 
Boles said that the Commission should find that Alleghany lost control 
of the three carriers at the annual meeting of the Chesapeake & Ohio 
stockholders in the spring of 1938; and that control was regained late 
in 1941 and in early 1942 when Alleghany amended its three indentures, 
when Alleghany representatives were elected to fill vacancies caused by 
resignations from the C. & O. Board, and when a majority of the Al- 
leghany representatives was named on the C. & O. management slate of 
directors at a nominating meeting in 1942. 





The Louisville & Nashville Railroad Company has been authorized 
to issue $117,000,000 of capital stock, consisting of 2,340,000 shares of 
the par value of $50.00 each, to be exchanged for a like principal 
amount of capital stock consisting of 1,170,000 shares of the par value 
of $100.00 each. The stock will be issued pursuant to a plan whereby. 
the Atlantic Coast Line will reduce its ownership of Louisville & Nash- 
ville stock from 51 per cent to 35 per cent. 





The I. C. C. has issued a report and order in F. D. 14775—Balti- 
more & Ohio Railroad Company Debt Adjustment, approving a proposed 
plan of debt adjustment pursuant to the provisions of Chapter XV of 
the Bankruptcy Act, known as the McLaughlin Act. Commissioner 
Mahaffie dissented in part. Speaking with respect to the 1938 debt 
adjustment plan of the Company, he said: 

‘‘Therefore it is important that we examine the workings of the 
former plan, find out what made it fail, and if we approve a new one, 
attempt to see that former errors are not repeated. As I view it, the 
first plan failed because of the timidity of its framers. They contented 
themselves with nibbling at the troubles besetting the property when 
a drastic operation was required. Probably this temporizing was in- 
duced largely by the attitude of the security holders who were unwilling, 
or perhaps constitutionally unable, to face realities. By this time, how- 
ever, security holders must realize that interest can be paid and ma- 
turities can be met only as earnings warrant; that fixed maturities, and 
even fixed interest, in the absence of adequate earnings, are a delusion; 
and that insistence on them, in such circumstances, is more likely to be 
productive of ‘headaches’ than of cash receipts. 

‘‘The 1938 plan, despite unprecedented earnings, has failed. The 
operation must now be done over. The reason it failed is the fact 
that it did not sufficiently postpone maturities. This plan greatly im- 
proves on it in that respect. It is intended to provide a 20-year breath- 
ing spell instead of 6 or 8. Probably that will suffice. I hope so. But 
why take the chance? In general, and except for that defect, the new 
plan is well devised. It spaces maturities and it provides for reduction 
of the various bond issues by reasonably adequate sinking fund pro- 
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visions. In my opinion, it should be modified by extending all issues af- 
fected for equal additional periods. I would prefer 20 years. This 
would allow 40 years instead of 20 years for the sinking funds to work 
in reduction of principal before the company is again confronted with a 
large maturity. (As approved $84,563,276 will mature January 1, 1965) 
So modified I think we would have support for and could properly make 
the statutory findings. As the plan is approved in the report I find it 
impossible to join in making them.”’ 





FORMAL MATTERS 
1. C. C. Rate Powers and The Courts 


The Interstate Commerce Commission has ruled that the decree of 
a Federal court which enjoins the enforcement of an I. C. C. order upon 
contention that the decision is not grounded upon evidence does not 
deprive the Commission of jurisdiction over the subject matter or bar 
further investigation. 

The decision, upon rehearing of the complaint of Sumner and 
Company against the Erie Railroad Company and other carriers, in 
Docket No. 28813 also said it was privileged to take official notice of its 
prior decisions in reaching its determinations in pending proceedings. 

The Commission affirmed its previous finding that rates on ecar- 
loads of serap iron and steel shipped from origins in Indiana and 
Michigan to destinations in Ohio were unreasonable, and entered an 
order requiring establishment of rates prescribed and payment of rep- 
aration. 

The prior report found that rates on scrap iron and steel, in ear- 
loads, were unreasonable to the extent that they exceeded $3.92 from 
South Bend, Ind., to Mansfield, O., $4.23 from Hastings, Mich., to Mas- 
sillon, O., and $3.29 from Lansing, Mich., to Sandusky, O., and awarded 
reparation on that basis. 

In addition, the report said that the rates assailed would be unrea- 
sonable for the future to the extent that they might exceed rates made 
70 per cent of the basic scale of rates on iron and steel articles, and 
subject to authorized increases. 

An Ohio court ruled that since no evidence was introduced which 
tended to establish the unreasonableness of the rates, but held the rates 
unreasonable on the basis of its decisions in other cases, the Commission 
was guilty of prejudicial error. 





“Employees” Under Railway Labor Act 


Examiners William A. Disque and Frank C. Weems have recom- 
mended that the Commission find that the work of foremen or supervis- 
ors of car-cleaning and car-repairing, employed by refrigerator car com- 
panies, at their shops or at points in outlying districts, is that of em- 
ployees or subordinate officials within the meaning of Section 1 of the 
Railway Labor Act. 
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Heavy Demurrage on Box Cars Reinstated by |. C. C. 


The I. C. C. has issued S. O. 242-B, reinstating 8. O. 242. The re- 
instatement of this Service Order is a move to speed the loading and 
unloading of box cars, by providing heavy demurrage charges. S. O. 
242 was originally in effect from October 19 to December 1, 1944. Unless 
eancelled sooner, the reinstated order will remain in effect until October 
1, 1945. The order provides these demurrage charges after the free 
time allowed by the railroad tariffs: $2.20 a car per day for the first 
two days; $5.50 for the third day; $11.00 a day for the fourth day; 
$16.50 a day for each succeeding day. 





Demurrage Charges on Tank Cars 


ODT has announced that increased demurrage charges on railway 
tank ears, as ordered by Revised S. O. 263 on January 22, and due to end 
March 31, will be continued until June 1. The demurrage charges 
after the expiration of the first 24 hours are $11.00 per car per day for 
the first five days, and $22.00 per car per day thereafter. 





Transportation of Explosives 


Division 3 of the I. C. C. has amended the regulation for trans- 
portation of explosives and other dangerous articles by an order dated 
March 26. 





MISCELLANEOUS 
Georgia R. R. Conspiracy Case 


The Supreme Court of the United States has agreed to consider a 
complaint by Governor Arnall of Georgia, charging twenty railroads 
with a conspiracy to maintain freight rates discriminatory to the South. 

On April 23rd the Supreme Court of the United States denied the 
petition of the railroads for reconsideration of its earlier decision to 
consider this complaint. 





Arizona Train Limit Case 


The validity of the Arizona Train Limit Law has been argued be- 
fore the Supreme Court of the United States. Harold C. Heiss, General 
Counsel for the BLFE, and Harold N. McLaughlin, Counsel for the 
BLE, acting as special assistants to the Attorney General of Arizona, 
argued the case for the State of Arizona. The case was argued for the 
railroads by J. Carter Fort, Vice President and General Counsel of the ‘ 
Association of American Railroads. The case was argued for the United 
States by Robert L. Stern, Special Assistant to the Attorney General. 
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Railroad Anti-Trust Suit 


Hearings before the House Appropriations Committee, reveal that 
Attorney General Biddle, on January 16, expressed the opinion that 
the anti-trust suit against the railroads, filed at Lincoln, Nebraska, will 
not be tried for another year at the very earliest. He disclaimed any 
interest in railroad rates, saying that the suit was filed because the rail- 
roads were alleged to have entered into a conspiracy to keep rates and 
new facilities away from the Interstate Commerce Commission. 





‘ 


Southern Pacific Hospital System Control 


A six-man arbitration board, headed by Chief Justice Leif Erickson 
of the Supreme Court of Montana, has unanimously ordered control of 
the Southern Pacific’s Hospital System to be transferred to the em- 
ployees. The award was handed down after seventeen days of hearings 
in San Francisco. It provides that the employees sh»ll name the ma- 
jority of the new Board of Managers; that the railroad pay one-half 
the cost of treating employees injured on the job; and that the railroad 
assume the current deficit. The benefits of the hospital plan were ex- 
tended to employees of the Oregon, California & Eastern Railroad. The 
new Board of Managers will be composed of seven representatives se- 
lected by the employees and six by the management. The chief surgeon 
of the Hospital Department will no longer be a company doctor. His 
appointment and administrative decisions will be subject to the Board’s 
approval. 





Pullman Anti-Trust Suit 


The United States District Court for the Eastern District of Penn- 
sylvania, at Philadelphia, has extended until March 22, 1946 the time 
within which Pullman, Inc., is to sell all the capital stock it owns in 
Pullman Company, which operates the sleeping car business, or to ar- 
range for the sale of the physical assets of Pullman Company. 

The recent hearing in Philadelphia in the Government’s anti-trust 
suit against Pullman, Inc., was concerned with issues of law raised by the 
Department of Justice in its response to Pullman’s proposal that the 
railroads form a new company to take over the properties and services 
of the Pullman Company. The Department of Justice contends that 
the Pullman plan is not a separation as contemplated by the Court’s 
decree. 





Land Grant Rate Case 


In Seaboard Air Line Railroad Company (Receivers) v. United 
States, Judge Sterling Hutcheson of the United States District Court 
for the Eastern District of Virginia has held that land grant rates do 
not apply on shipments of phosphate rock and superphosphate made 
by the Government under the lend-lease program, consigned to the 
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British Ministry of War Transport and intended for use in England for 
agricultural purposes. Judge Hutcheson held that the phosphate was 
not military or naval property and that it was moving for civil use. 

A similar decision was handed down by the United States District 
Court at Richmond, Virginia, in a suit brought by the Atlantic Coast 
Line. 





Railroad Anti-Trust Law Relief Bill 


Congressman Bulwinkle, on March 8, introduced H. R. 2536, to 
amend the Interstate Commerce Act with respect to certain agreements 
between carriers. The bill would add a new section after Section 5 of 
th Interstate Commerce Act, known as Section 5(a). Paragraph (2) 
of the bill provides that any carrier, party to an agreement (other than 
for a pooling, division, consolidation, merger, purchase, lease, acquisi- 
tion, or other transaction to which Section 5 is applicable) between or 
among any two or more carriers may, under such rules and regulations 
as the Commission may prescribe, apply to it for the approval of the 
agreement, and the Commission shall by order approve such agreement 
if it finds that, by reason of furtherance of the national transporta- 
tion policy declared by the Act, relief from the operation of the Anti- 
trust laws should be had. 

Under Paragraph (3) of the bill parties to any such agreement ap- 
proved by the Commission, and other persons, are relieved from oper- 
ation of the Anti-trust laws with respect to the making and carrying out 
of such agreement. 





Railroad Reorganizations 


H. R. 37, the Hobbs Bill to restrict the power of the I. C. C. to re- 
duce the capitalization of railroads in Section 77 reorganization pro- 
ceedings, and to give the courts additional power in shaping reorgan- 
ization plans, will be considered by both the Senate Judiciary Committee 
and the Senate Committee on Interstate Commerce if the Senate adopts 
S. Res. 94, as amended. Chairman McCarran of the Judiciary Com- 
mittee and Chairman Wheeler of the Interstate Commerce Committee 
have reached an agreement whereby the bill will be first considered 
by the Judiciary Committee and then sent to the Interstate Commerce 
Committee. 





Land Grant Rate Bill Report 


H. R. 694, the Boren Land Grant Rate Bill was formally reported 
by the House Committee on Interstate and Foreign Commerce on March 
26. The Bill as reported is similar to H. R. 4184—78th Congress, passed 
by the House on May 23, 1944 by a vote of 236 to 16. 
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Freight Larceny Bill 


H. R. 2281, to amend the law with respect to the larceny of freight 
in interstate or foreign commerce, has been referred to a subcommittee 
of the House Judiciary Committee, of which Representative Weaver, 
of North Carolina, is Chairman. 





Railroad Social Insurance Bill 


The House Committee on Interstate and Foreign Commerce held 
hearings on H. R. 1362, the Railroad Social Insurance Bill, on March 21 


and 22. The hearings were then recessed to a date to be named by the 
Chairman of the Committee. 





Missouri Valley Authority Bill 


A subcommittee of the Senate Commerce Committee will begin hear- 
ings on April 16, on S. 555, to create a Missouri Valley Authority. That 
hearing will be devoted to navigation and flood control, including dams 
and reservoirs. The bill will be later considered by the Committee on 
Reclamation and the Committee on Agriculture. The proponents of the 
bill will be heard from April 16 to April 19. Representatives of the 
War Department are scheduled to testify on April 20. Opponents will 


be heard from April 23 to 26. Rebuttal testimony will be heard on 
April 27. 





Missouri River Valley Funds Requested 


Former President Roosevelt, on March 20, asked Congress to appro- 
priate $4,480,000 for the preparation of plans by the Interior Depart- 
ment for the development of the Missouri River Valley. He explained 
that the estimate included funds only for the work preliminary to actual 
construction of the project and must be performed irrespective of 
whether construction of the projects in the basin is accomplished by a 
Valley Authority or other agencies. The President’s request is part of 
his long-range program to divide the country into seven basic water- 
sheds, having in each an Operating Authority along the lines of TVA. 





OPA Procedure Respecting Pick-Up and Delivery Rates 


Five changes have been made in the regulation under which in- 
creases can be sought in maximum rates for pick-up and delivery or 
local transfer services performed for railroads or other line-haul ecar- 
riers, the OPA announced on March 15. 

All of the changes, which became effective March 19, 1945, con- 
cern procedure or are of a clarifying nature and make no change in 
existing maximum rates. The changes, which were fully discussed with 
representatives of carriers employing these services, are: 
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1. OPA may authorize an increased rate to be effective within 30 
days after an application is filed. Heretofore no increase could be 
effective before the expiration of 30 days after a filing. A proposed 
increased rate may also be approved by OPA as of a date mutually agreed 
upon by the operator of the service and the line-haul carrier. 

2. Existing maximum rates will continue to apply when the same 
service is taken over by another operator. This will eliminate consid- 
erable paper work heretofore necessary in establishing maximum rates 
of the new operator. A former requirement that transfers be reported 
to OPA is also dropped. 

3. Services covered are redefined to include specifically those per- 
formed for freight forwarders, express, air, rail, motor and water line- 
haul carriers. Freight forwarders, express and air line-haul carriers 
were not expressly listed previously although they had been considered 
included by intent. 

4. Applications for a rate increase based upon a wage increase re- 
quiring approval of the National War Labor Board must be filed within 
15 days from the time a wage adjustment application is filed with the 
Board or, in a disputed case, within 15 days from the time the operator 
of the service receives notice of the Board’s decision. 

5. The old stipulation that a requested increase would be approved 
if it did not produce additional revenue in excess of the percentage by 
which the cost of material and labor used in supplying the service ex- 
ceeds the March 1942 base period cost has been changed to provide that 
a requested increase will be authorized if it will not result in a higher 
ratio of net income to revenue than in the base period. This change is 
in line with actual procedure heretofore followed. 





Post-War Transportation of Mail 


The Railway Mail Association, in its recent report on Postwar 
Transportation of Mail, says: 

‘“We believe the Railway Mail Association and the railroads can 
give valuable aid to each other in planning for the postwar era by close 
and friendly cooperation in solving our mutual problems. The ad- 
vantages of Railway Post Office Service over Air Mail Service should 
therefore be emphasized and improved. 

‘*Distribution enroute is the specific function of the Railway Mail 
Service, whereas mail hauled by air lines must be set down for Railway 
Post Office distribution somewhere enroute or carried to destination 
and delayed during such process, while mail transported by Railway 
Post Office Service is ready for connection and carrier service on arrival 
and at times is dispatched before arrival at terminal of run. 

‘Railroad service is dependable and coordinated, and regular con- 
nections with Star routes, Highway Post Offices, and Railway Post Offices 
are maintained. Nothing is to be gained by reaching a connection point 
earlier. 
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‘“‘The best record of performance of trips completed by air line 
companies is 89.29 per cent, leaving nearly 11 per cent of trips un- 
completed. Such a record falls far short of being good enough for an 
efficient postal service. 

‘*We believe that trains. should be made up so far as possible to run 
through to destination without switching, loading, and discharging 
first-class mail only, operating storage on less important trains. It 
would seem unfair to hold railroads to regulations that do not apply to 
air lines, and on routes where competition is evident, trains should not 
be handicapped by holding for all classes of mail. 

‘*If the railroads inaugurate fast reliable service, insuring connec- 
tions at terminals, with adequate facilities for distribution enroute, we 
believe the public will be given a highly superior service at no addition- 
al cost.’’ 





National Selective Service Deferment Ruling 


National Selective Service ruled that five vital industries will be 
permitted to retain more than 30 per cent of their essential men under 
30 years of age. The relaxation of the 30 per cent limit will apply to 
coal mines; railway, inland waterways and air transportation; rubber; 
steel; and non-ferrous metal industries. 

There was no immediate indication as to what percentages of 
deferments over the limit would be requested by the agencies authorized 
to act for the industries. 

War agencies authorized to request that deferments exceed the 30 
per cent limit were: SFA, for coal mines; ODT, for railroads, inland 
waterways, Great Lakes transportation and air transportation; Rubber 
Reserve, for production of synthetic rubber and constituent raw ma- 
terials; WPB, for copper, lead and zinc mines and smelters, and for 
steel workers including foundry workers. 

The relaxation was requested by a committee appointed by former 
Mobilization Director Byrnes. 





OFFICIAL APPOINTMENTS 
American Short Line Railroad Association Opens Office in Chicago 


The Short Line Railroad Association has opened a Chicago office re- 
cently in Suite 616, 39 South LaSalle Street, Chicago 3, Illinois. The 
telephone number is FRAnklin 6959. 

The office is in charge of Mr. W. R. Grimm, who was appointed 
Traffic Manager, effective April 1. Mr. Grimm will have jurisdiction 
over traffic subjects pertaining to the Association’s Western, South- 
western and Pacific Regions which coincide with the Western Classifi- 
eation Territory. Mr. Grimm was formerly Assistant Traffic Manager 
at Atlanta. 
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Association of American Railroads Assistant General Counsel 


Thomas L. Preston, former General Solicitor of the Seaboard Air 
Line Railway, has been appointed A. A. R. Assistant General Counsel. 





R. A. Lacey to Leave I. C. C. 


The I. C. C. announced on March 14 the voluntary retirement next 
June 30 of Robert A. Lacey, Director of the Bureau of Valuation. The 
Commission said that Mr. Lacey will be succeeded by George 8. Doug- 
lass, who has been in charge of engineering inventories. Mr. Lacey has 
been with the I. C. C. for thirty-one years and has been Director of the 
Bureau of Valuation since September 1943. Mr. Douglass entered 
the Bureau of Valuation in 1916. 





Railroad Retirement Board Appointment 


The nomination of Julius G. Luhrsen to be a member of the Rail- 
road Retirement Board for the remainder of the term expiring August 
29, 1949, was confirmed by the Senate on March 26. 





National Mediation Board Appointment 


The nomination of George A. Cooke to be a member of the National 
Mediation Board for the term expiring February 1, 1948 was confirmed 
by the Senate on March 26. 





National Mediation Board Nomination 


The nomination of George A. Cooke, to succeed himself as a mem- 
ber of the National Mediation Board for the term expiring February 1, 
1948, was favorably reported by the Senate Committee on Interstate 
Commerce on March 23. 





National War Labor Board Chairmanship 


George W. Taylor has been named Chairman of the National War 
Labor Board by President Roosevelt to succeed William H. Davis, who 
became Director of Economic Stabilization. Chairman Taylor is pro- 
fessor of economics at the University of Pennsylvania, on leave. 





Solid Fuels Administration Appointment 


Coal Traffic Manager Clark M. Groninger, of the B. & O. Railroad, 
has been appointed Assistant Deputy Solid Fuels Administrator in 
charge of Transportation. He has been given an indefinite leave of 
absence by the B. & O. with which he has been connected for 32 years. 
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STATISTICS 
Revenue Freight Loadings 


Loading of revenue freight for the week ended March 31, 1945 
totaled 835,226 cars. This was an increase above the corresponding 
week of 1944 of 49,120 cars, or 6.2 per cent, and an increase above the 
same week in 1943 of 63,124 cars, or 8.2 per cent. 

Loading of revenue freight for the week of March 31, increased 19.- 
168 cars, or 2.3 per cent above the preceding week. 

Coal loading amounted to 171,507 cars, an increase of 4,444 cars 
above the preceding week, and an increase of 7,170 cars above the cor- 
responding week in 1944. 





Freight Traffic—February 


The volume of freight traffic handled by Class I railroads in Feb- 
ruary 1945 measured in ton-miles of revenue freight decreased 10.5 
per cent under February 1944. The decrease was 2.5 per cent under 
February 1943, but almost twice that of February 1939. 





Railroad Equipment 


Class I railroads on March 1, 1945 had 37,166 new freight cars 
and 546 new locomotives on order, as compared with 33,012 new freight 
cars and 777 new locomotives on order on March 1, 1944. 





Tank Car Movements of Oil 


Tank car trains moved an average daily delivery of 546,447 barrels 
of crude oil and petroleum products to the East Coast in the week ended 
March 17, the highest daily delivery by tank cars since the week of 
September 16, 1944, according to Deputy Petroleum Administrator 
Davies’ announcement of March 23. 





Railroad Consolidated Statistical Statements 


The I. C. C. has issued an order waiving, for the calendar year 
1944, the provisions of the order of December 18, 1941, as amended, 
relating to the filing of consolidated statistical statements by steam rail- 
ways having annual operating revenues of $10,000,000 or more. 





Post-War Air and Surface Transportation 


The I. C. C. has released a study captioned ‘‘Some Aspects of Post- 
war Air and Surface Transportation’’ prepared by Myles E. Robinson, 
Transport Analyst in the Commission’s Bureau of Transport Economies 
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and Statistics under the supervision of Head Transport Economist 
Spurgeon Bell. This is the third study released by the Bureau relating 
to post-war transportation. 





WAGES 
Wage and Salary Payments Regulations Amended 


The Bureau of Internal Revenue has released T. D. 5446, dated 
March 17, 1945, amending Income Tax Regulations 111 with respect 
to wage and salary payments in contravention of the wage and salary 
limitations. Section 29.23(a)-16 has been amended to read as follows: 

**§ 29.23(a)-16 Wage and salary payments in contravention of wage 
and salary limitations not deductible. In any case in which it is certi- 
fied to the Commissioner, by an administering agency authorized to 
act in accordance with § 4001.15 of the regulations of the Economic 
Stabilization Director (32 CFR, Cum. Supp., Part 4001) as amended, 
that a wage or salary payment for which a deduction would otherwise be 
allowable has been made in contravention of the act of October 2, 1942 
entitled ‘An Act to amend the Emergency Price Control Act of 1942, 
to aid in preventing inflation, and for other purposes’ (56 Stat. 765- 
768; 50 U. S. C., App., Sup., sees. 961-971) as amended, or of the reg- 
ulations, orders or rulings promulgated thereunder, the entire amount of 
such payment shall be disallowed as a deduction and not merely an 
amount representing the increase or decrease made in such wage or 
salary in contravention of such Act or regulations, orders, or rulings 
promulgated thereunder, except that if the administering agency in 
the light of extenuating circumstances determines and certifies to the 
Commissioner that a lesser amount of such payment be disallowed as a 
deduction, then only such lesser amount shall be disallowed as a de- 
duction. Such a payment will not be allowed for this purpose notwith- 
standing that the same payment is also disallowed (a) for the purpose 
of determining costs or expenses of an employer for the purpose of 
some other law or regulation, either heretofore or hereafter promul- 
gated, including the Emergency Price Control Act of 1942, or any max- 
imum price regulation thereof; or (b) for the purpose of determining 
costs or expenses under any contract made by or on behalf of the 
United States.’’ 





Guaranteed Annual Wages 


Former President Roosevelt recently announced that he asked the 
Advisory Board of the Office of War Mobilization and Reconversion to 
make a study of a guaranteed annual wage. The request was based upon 
a recommendation made to him by the National War Labor Board. For- 
mer Governor O. Max Gardner, of North Carolina, is Chairman of the 
Advisory Board. He has announced the appointment of a subecommit- 
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tee to collate the studies which have already been made on the subject. 
The subcommittee is composed of President Eric Johnston, of the U. §. 
Chamber of Commerce; CIO President Philip Murray; Albert Goss, 
Master of the National Grange; and Mrs. Anna Rosenberg, WMC 
Regional Director for New York. 





65-Cent Minimum Wage Proposed 


A resolution to establish a 65-cent minimum wage has been intro- 
duced in the Senate by Senators Pepper, LaFollette and Johnston. The 
resolution would direct the National War Labor Board to consider any 
wage rate below 65-cents an hour as ‘‘sub-standard.’’ Regional War 
Labor Boards would be permitted to authorize wage increases up to the 
65-cent minimum without referring cases to the National War Labor 
Board. 





Wage and Hour Act Interpretation 


An interpretation of the Fair Labor Standards Act broadening the 
class of employees considered to be ‘‘engaged in the production of goods 
for commerce’’ within the meaning of the act was announced recently 
by Administrator Walling of the Wage and Hour and Public Contracts 
Division of the Department of Labor, who said his ruling resulted from 
judicial decisions in the Federal appellate courts. These decisions, he 
said, include those of the Fifth Circuit Court of Appeals in proceedings 
involving the Atlantic Company, the Sixth Circuit Court of Appeals 
in the case of Chapman v. Home Ice Company, and the Fourth Circuit 
Court of Appeals in the proceedings against the. Hamlet Ice Company, 
Inc. 

‘*In the light of these decisions,’’ Mr. Walling said, ‘‘it is my opin- 
ion that the Fair Labor Standards Act, in its application to employees 
engaged in the production of goods for interstate commerce, is not lim- 
ited to employees engaged in the production of goods for shipment across 
State lines. The courts have indicated that goods are produced ‘for 
commerce’ even though they do not subsequently leave the State, if 
they are produced in order to supply the needs of interstate commerce, or 
to serve as an essential part of such commerce, or to aid or facilitate the 
carrying on of interstate commerce by essential instrumentalities or 
facilities of commerce such as interstate railroads, highways, telegraph 
or telephone systems, pipe lines, airports, harbors, and the like.’’ 

‘*For example,’’ Mr. Walling continued, ‘‘employees must be con- 
sidered engaged in the production of goods for interstate commerce 
when engaged within a State in such activities as producing ice, elec- 
trie energy, railroad ties, crushed rock, bituminous aggregate, ready- 
mixed concrete, telephone and telegraph poles, or other similar items 
for use or consumption wholly within the same State by interstate rail- 
roads, telegraph or telephone companies, etc., in carrying on interstate 
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ject. transportation, or communication; or for use or consumption within 
. 8. that State in the maintenance, repair, or reconstruction of essential in- 
rOSS, strumentalities of interstate trade, commerce, transportation, trans- 
MC mission or communication.’’ 


The Administrator said the interpretation will not be adopted for 
enforcement purposes until April 15, 1945. 





TAX REGULATIONS 


The Internal Revenue Regulations—Amendments 

my Regulations 109 and 112 have been amended by T. D. 5442, dated 
Var March 2, 1945, so as to conform to Sec. 250 of the Revenue Act of 1943, 
raed relating to post-war refund of excess profits taxes, and to Sec. 2 of the 
al joint resolution of March 31, 1943, relating to the time within which 

certain excess profits tax refund bonds are required to be issued. 
Bureau of Internal Revenue Regulations 111, relating to income 
taxes so far as they pertain to affiliated corporations, Regulations 104, 
relating to consolidated income tax returns of affiliated corporations, 
the and Regulations 110, relating to consolidated excess profits tax returns 
yds of affiliated corporations have been amended by Treasury Decision 5441 


so as to conform to the Revenue Act of 1943. 








Motor Transportation 


By J. Ninian BEALL, Editor 


Power to Modify Certificates 


The power of the Interstate Commerce Commission to modify the 
terms of a certificate of convenience and necessity, was passed on by 
the entire Commission in connection with the operating authority of 
Seatrain Lines, Inc., Docket W-543. 

Under the ‘‘grandfather’’ clause of the Water Carrier Act, Sea- 
train had been issued a certificate to transport ‘‘commodities generally.”’ 
The operations actually conducted by Seatrain were the transportation 
of loaded railroad freight cars, which cars were loaded with commodities 
generally. The Commission reopened the case and modified the cer- 
tificate so as to limit Seatrain to the transportation of commodities 
generally when loaded in freight cars. The instant case was, to some 
extent, in the nature of correction of a certificate. However, the dis- 
cussion and dissenting opinions dealt rather fully with the power of the 
Commission to modify operating authority, once it had been reduced 
to a certificate. 

The majority opinion viewed a certificate as being in the nature of an 
“‘order,’’ which would be subject to modification by the Commission 
from time to time, whereas the dissenting Commissioners doubted the 
jurisdiction and power of the Commission to revoke, by way of recon- 
sideration, rights which had become vested. 

The dissenting Commissioners pointed to the lack of stability 
which might flow from the assertion of power to revoke or modify 
certificates. 

The case involved a water carrier. However, the legal questions 
presented are practically identical with those which would arise under 
the Motor Carrier Act. 





Operation of Motor Carriers By Railroads 


The United States Supreme Court heard arguments on March 28th, 
on two cases involving the granting of motor carrier rights to railroads. 

The cases were American Trucking Associations, et al, v. United 
States, No. 558, and United States, et al, v. Parker, No. 507. 

In the Parker case the District Court set aside the orders of the 
Commission, and in the American Trucking Associations case the Dis- 
trict Court confirmed the orders of the Commission. In both eases, 
the independent motor carriers contended that the Commission had 
adopted the policy of issuing motor carrier certificates to railroads as 
a matter of course, as distinguished from requiring railroads to prove 
public convenience and necessity. The motor carriers further con- 
tended that coordination of rail and motor service could be accomplished 
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through cooperation. They contended that the Commission found it 
consistent with the public interest to issue certificates to railroads, solely 
because the railroads were not agreeable to cooperating with the in- 
dependent motor carriers. 

The Commission took the position that it had no power to compel 
joint rates between railroads and motor carriers, and that the type of 
service to be performed, was different from ordinary motor carrier serv- 
ice, and, therefore, the Commission was warranted in applying different 
criteria in determining public convenience and necessity. 

These cases involve issues of great interest to both the railroads 
and the independent motor carrier industry. The decisions may result 
in clarification of the question as to whether the National Transportation 
Policy contemplates the coordination of services rendered by inde- 
pendent transportation agencies, or whether various modes of trans- 
portation may be integrated under a single ownership and management. 





Transportation Brokers 


In a number of cases, the Commission has both granted and denied 
applications for brokers licenses under Section 211 of Part II. 

In some of the cases the Commission has discussed the services which 
the applicants propose to perform and pointed out wherein certain 
activities were deemed to be inconsistent with the public interest. Sub- 
sequent cases do not appear to have adhered to the principles previously 
announced, and it is difficult to determine either the kind of proof which 
the applicant should present in order to secure a license, or the proof 
which protestants should present to defeat an application. 

On April 11th the Commission heard the application of Earle Wood- 
ward Price, Docket MC 12301, who applied for a broker’s license in 
connection with the movement of household goods. A large number 
of protestants opposed the application, and it is probable that this 
application may develop into a test, for the determination of applicable 
principles in cases of this kind. 

The applicant is a partner in a motor carrier operation, and also 
engaged in the furniture warehouse business. The partnership is agent 
for a national mover of household goods. The applicant proposes to act 
as a broker in the same territory covered by applicant’s carrier oper- 
ating authority, and in the same territory covered by the agency agree- 
ment with the national carrier. In the conduct of this brokerage bus- 
iness, applicant proposes to broker transportation with all carriers, re- 
gardless of differences in tariff rates. 

Applicant proposes to render numerous and valuable services for 
shippers without compensation from shippers, and will receive his entire 
compensation from the carriers. The applicant applied for brokerage 
rights to, from and between all points east of the Mississippi River. 
Protestants contended that the activities of the applicant would result 
in no new business, but would merely result in the diversion of com- 
mon carrier revenues to a non-carrier. The applicant contended that 
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his services would be of benefit to shippers and to some carriers in 
connection with return loads. The issues involved are becoming import- 
ant because of the number of applications being filed for brokers licenses, 





Limitations In Common Carrier Certificates 


In the case of Hancock Truck Lines, the Commission limited the 
carrier to handling traffic for freight forwarders, which was the only 
business which the applicant had performed under the ‘‘grandfather” 
clause. The carrier challenged the power of the Commission to re- 
strict its common carrier service to a particular class of shippers. The 
United States District Court set aside the Commission’s order. The 
Supreme Court of the United States heard argument on this question 
on March 27th. 





Commerce Zone Exemptions 


The jurisdiction and power of the Commission to regulate bus lines 
operating wholly within a commercial zone, and to require joint rates 
between such bus lines and street car lines, is presented to the Supreme 
Court in the case of United States v. Capital Transit Co., et al, No. 663. 
The case is scheduled for argument during the week beginning April 
23rd. 

In a sense, the Commission has asserted power to set aside the ex- 
emption provided by Section 203(b)(8) by invoking the provisions of 
the National Transportation Policy, and particularly the reference to 
‘*national defense.”’ 

The United States District Court for the District of Columbia twice 
set the Commission’s orders aside, and the United States and Interstate 
Commerce Commission appealed to the Supreme Court. 

A number of interesting questions are raised in the case, The 
transportation involved is not connected in any manner with any trans- 
portation beyond the commercial zone. Two of the bus lines are au- 
thorized to engage in, and do engage in, intrastate transportation over 
the entire length of their line. However, by order of the local Public 
Utilities Commission, they are restricted to picking up and discharging 
passengers at designated points. The Commission construes these limi- 
tations in their operating privileges, as defeating the exemption under 
Section 203(b)(8), which requires that the companies conduct intra- 
state service over the entire length of their line. 

The Commission asserts jurisdiction to require through routes and 
joint rates between the bus lines and the street railroad company, be- 
cause the street railroad company conducts part of its operations by 
bus. There is also involved in the case the power of the Commission 
to require transportation companies to put into effect commutation fares. 
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Rate Bureau—Anti Trust Laws 


The recent decision of the Supreme Court in permitting the State 
of Georgia to bring a suit under the original jurisdiction of the Su- 
preme Court, involves certain matters of interest to rate bureaus. 

Inasmuch as the Interstate Commerce Commission does not have 
any jurisdiction over rate bureaus, insofar as the Anti Trust Laws are 
concerned, this decision may leave the rate bureaus, both rail and 
motor, and the carriers who participate therein, subject to direct at- 
tack without proceeding through the Interstate Commerce Commission 
for a prior determination with respect to the legality of rates. In effect, 
this result could follow on the ground of alleged conspiracy between 
the carriers. 

A number of bills have been introduced in Congress with the ob- 
jective of legalizing the activities of rate bureaus, and the decision of 
the Supreme Court, in the Georgia case, adds considerable emphasis 
for the necessity of legislative relief. The present bill is H. R. 2536, in- 
troduced by Representative Bulwinkle of North Carolina. This bill 
would vest full jurisdiction in the Interstate Commerce Commission 
and specifically relieve the bureaus and the carriers from the operation 
of the Anti Trust Laws. 





Thefts From Interstate Motor Carriers 


A bill which has been introduced by Senator McCarran of Nevada, 
§. 739, would have the effect of reaching employees who steal interstate 
shipments or embezzle funds of interstate carriers. 





Private Carriage—Tacking To Common Carriage 


In the case of Service Transportation Co., Docket MC-C 265, the 
Commission had under consideration the question as to whether the 
tacking of private carriage to common carriage, by way of contractual 
arrangements has the effect of removing the private carrier exemp- 
tions. 

Upon investigation the Commission concluded that the arrangements 
for continuous carriage, which would remove the exemption contained 
in Section 203(b)(8), were arrangements between for-hire carriers 
and not an arrangement between a for-hire carrier and a private car- 
rier. The Commission followed a rule of the Supreme Court in Penn- 
sylvania R. Co. v. Public Utilities Commission of Ohio, 298 U. S. 170. 

In the Service Transportation Company’s case the private carrier 
arranged with the for-hire carrier for the through use of semi-trailers 
owned by the private carrier and pulled by tractors owned by the for- 
hire carrier. 





Freight Forwarder Regulation 


By Gites Morrow 


General Counsel, Freight Forwarders Institute 


Legislation to Amend Section 409 of Interstate Commerce 
Act Introduced 


Bills have been introduced in both the House and Senate to amend 
Section 409 of the Interstate Commerce Act. Chairman Lea, of the 
House Committee on Interstate and Foreign Commerce introduced bill 
H. R. 2764 on March 24, 1945, and it has been referred to Mr. Lea’s 
Committee for consideration. Chairman Wheeler, of the Senate Com- 
mittee on Interstate Commerce, introduced an identical bill, S. 797, on 
March 28, 1945. 

Morris Forgash, Chairman of the Board of Governors of the Freight 
Forwarders Institute, released a statement to the effect that the bills 
are based on principles advocated by the Institute. Mr. Forgash out- 
lined the purposes of the bills as follows: 


(1) To authorize and direct the Interstate Commerce Com- 
mission to determine and prescribe the terms and conditions under 
which freight forwarders may utilize the services and instrumen- 
talities of motor carriers. 

(2) To provide for the temporary continuance of present joint 
rate arrangements under Section 409, pending tht Commission’s 
determination and fixing of the permanent basis of relationship 
between forwarders and motor carriers. 

(3) To authorize and direct the Commission, after it has pre- 
scribed the permanent basis of relationship, to terminate the pres- 
ent temporary authority contained in subparagraph (b) of the bill. 


Section 409 will expire, by its terms, on May 15, 1945 unless 
amended by Act of Congress. It contains temporary authorization for 
joint rates between freight forwarders and motor carriers during the 
life of the section. Originally scheduled to expire in 18 months from 
the date of enactment of part IV of the Act, this provision of the law 
was extended, in November, 1943, for an additional period of 18 months. 

The wording of present subparagraph (a) of Section 409 is retained, 
substantially as in the present law, as subparagraph (b) of the amend- 


ment proposed by the bills. Subparagraph (a) of the two bills, reading 
as follows, is new: 


**See. 409. (a) The Commission, after notice and opportunity 
for hearing— 

**(1) Shall at the earliest practicable time determine and by or- 
der prescribe the reasonable, just, and equitable terms and condi- 
tions, including terms and conditions governing the determination 
and fixing of the rates, charges, compensation, or divisions to be paid 
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or observed, under which freight forwarders subject to this part 
may utilize the services and instrumentalities of common carriers 
by motor vehicle subject to part II of this Act, under agreements 
between such freight forwarders and common carriers, in such 
manner as will be in furtherance of the national transportation 
policy declared in this Act; and 

‘*(2) When it has prescribed such reasonable, just, and equit- 
able terms and conditions, shall by order specify a reasonable time 
after which subsection (b) of this section shall no longer be effec- 
tive; and the order or orders issued under this paragraph may, if 
the Commission deems it to be in furtherance of the national trans- 
portation policy declared in this Act, provide for the termination of 
effectiveness of such subsection (b) at different times in different 
territories or sections.’’ 





Freight Forwarder Permits Granted 


By order dated March 16, 1945, in Docket No. FF-128, the I. C. C., 
Division 4, has issued a permit to Clipper Carloading Co., authorizing 
that company to perform service as a freight forwarder of commodities 
generally from points in Vt., Mass., R. I., Conn., N. Y., N. J., Pa., Dela., 
Md., Va., W. Va., N. C., Ohio, Ky., Tenn., Ind., Mich., Ill., Wis., and 
the D. of Col. to points in La., Texas, Mont., Wyo., Colo., N. M., Idaho, 
Utah, Ariz., Nev., Calif., Ore., and Wash.; from points in Ill. and Ind. 
to points in Va., Md., Dela., Conn., R. I., Mass., Vt., N. H., Me., and 
the D. of Col.; and between points in Ill. and Ind., on the one hand, and, 
on the other points in N. Y., N. J., and Pa. 

By order dated March 17, 1945, in Docket No. FF-105, the I. C. C., 
Division 4, has granted a permit to Blue Express, Inc., authorizing that 
company to forward commodities generally, when consigned for export, 
from New York, N. Y. to Laredo, Texas and ports in Ala., Calif., Fla., 
La., Miss., Oreg. and Wash. The permit will become effective on May 
24, 1945 and is limited to December 31, 1945 unless sooner suspended, 
modified or set aside. 

By order dated March 5, 1945, in Docket No. FF-71, the I. C. C., 
upon reconsideration of prior reports 260 I. C. C. 117, 260 I. C. C. 325, 
and 260 I. C. C. 47, has granted a permit to Texas Package Car Co. au- 
thorizing that company to operate as a freight forwarder of commodities 
generally over routes embracing coastwise water carriers subject to 
part III of the Interstate Commerce Act, utilizing as parts of such 
routes carriers subject to parts I and II of the act, from the Dist. of 
Col. and all points in New York, N. J., Mass., R. I., Conn., Md., Pa., 
Dela., Vt., N. H., Me., Ohio, Ky., Tenn., Ala., Fla., Ga., N. C., 8S. C.. Va., 
and W. Va. to all points in Texas, La., Okla., N. M., and Ariz. The 
report in this proceeding also embraces Docket No. FF-68, National Car- 
loading Corp. Application. Upon reconsideration, the Commission is- 
sued an amended permit to National Carloading Corp. authorizing that 
company to operate as a freight forwarder of commodities generally 
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between all points in the United States except that applicant is not au- 
thorized to operate over routes embracing coast-wise water carriers sub- 
ject to part III of the Interstate Commerce Act from and to the states 
specified in the permit issued to Texas Package Car Co. 





Freight Forwarder Permit Applications Dismissed or Denied 


By order dated March 3, 1945, the I. C. C., Division 4, has dismis- 
sed the application for a permit filed by Truck-Rail Terminals, Inc., 
in Docket No. FF-78. The order of dismissal shows that a permit was 
issued to this company on October 4, 1943; that the proceeding was 
re-opened for reconsideration and hearing on December 17, 1943; and 
that applicant subsequently discontinued its service, canceled all of its 
schedules, and requested leave to withdraw its application. 

By order dated March 22, 1945, the I. C. C., Division 4, has denied 
the application for a permit filed by Bernstein Service in Docket No. 
FF-159. The application in this proceeding was not filed until August 
4, 1943, which was after the period of 180 days provided for in the Act. 
The report of the division states that any service subject to part IV per- 
formed by applicant since the expiration of the 180 days following May 
16, 1942 has been done without authority therefor. It also appears 
from the order that the service performed by applicant is in conjunction 
with motor carriers only and that most of the shipments handled by ap- 
plicant were already in truckload lots when offered for shipment. The 
report indicates that there is little evidence of record to indicate that 
applicant’s proposed service would be consistent with the public interest 
and the national transportation policy. 





Additional Freight Forwarder Application Filed 


An application to institute operations as a freight forwarder has 
been filed with the I. C. C. by Marshall E. Green and Joseph Henry 
Wolf d/b/a Arrow Marine Forwarders, and docketed as FF-164. Ap- 
plicants request authority to institute operations as a freight forwarder 
through use of the facilities of common carriers by water, in the trans- 
portation of freight and merchandise designated as third and fourth 
class, from points in Boston, New York, and Philadelphia to points in 
Los Angeles, San Francisco and Seattle. 





Freight Forwarder Insurance or Protection of the Public— 
Docket Ex Parte 159 


By a notice to all freight forwarders subject to part IV of the In- 
terstate Commerce Act, dated March 27, 1945, the I. C. C. has released a 
ruling approved by Division 5 interpreting the provisions of Rule 2(b) 
of the regulations issued by the Commission in the above-described docket 
by order dated October 11, 1944. The ruling concludes that: ‘‘Rule 
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2(b), therefore, requires the filing of a surety bond, policy of insurance 
(or certificate of insurance in lieu thereof), qualifications as a self-in- 
surer, or other securities or agreements, conditioned as specified therein 
by every freight forwarder subject to Part IV of the act, who holds itself 
out to the public to render or to provide transfer, collection, or deliv- 
ery services. ’”’ 

The ruling was issued at the request of the Freight Forwarders In- 
stitute. Subsequently, and also on the petition of the Institute, the 
Commission postponed the effective date of its order in this proceeding 
from April 2, 1945 to May 1, 1945. 





A PROMOTION WELL DESERVED 


A recent promotion on the staff of the Interstate Commerce Com- 
mission is of interest to many persons having business with the Com- 
mission. The promotion is that of Mr. Edmund W. Chapdelaine from 
Assistant Chief, Section of Tariffs, to Assistant Director, Bureau of 
Traffic, and Chief of the Section of Tariffs. He entered the service of 
the Commission on February 24, 1914. 

To those familiar with the Commission’s work this promotion is 
particularly pleasing. Mr. Chapdelaine has not only demonstrated re- 
markable ability in discharging the difficult tasks assigned to him in the 
Bureau of Traffic and particularly the duties in respect to Sixth Sec- 
tion Applications, but has shown a disposition to be helpful in accord- 
ance with the best traditions of the Commission. He is one of those 
who has contributed heavily to the building of good will for the Com- 
mission. 

With a clear mind, great energy, and sound judgment, in the light 
of long experience and a prodigious knowledge of tariffs and tariff 
rules, he will find no difficulty in his new position. He may be ex- 
pected to make decisions as in the past without fear or favor and with 
quiet dignity. 








Water Transportation 


By R. GranvitLE Curry, Editor 


Important Decision as to Right of Commission to Modify Certificates 
After Issuance—Water Carrier Certificate Found Inadvertently 
Issued to Applicant To Cover Commodities Generally and Mod- 
ified to Restrict Authority to Applicant’s Special Services 
Shown During “Grandfather” and “Interim” Periods 


In No. W-543, Seatrain Lines, Inc., Common Carrier Applications, 
decided February 6, 1945 (made public March 12, 1945), the Com- 
mission in a report by Commissioner Porter has made an important de- 
cision of great interest to those concerned with the Commission’s work. 
The decision is particularly interesting because the majority view is 
clearly presented and the dissenting expressions fully set forth the 
differences in opinion. 

In a prior decision the Commission had found (1) that Seatrain 
Lines, Ine., was in bona fide operation on January 1, 1940, as a com- 
mon carrier by self-propelled vessels, in interstate or foreign commerce, 
in the transportation of commodities generally between New York, 
N. Y., and New Orleans, La., by way of the Atlantic Ocean and the 
Gulf of Mexico and that such operation has been continued since that 
date, except for an interruption of service over which applicant had 
no control, and (2) that present and future public convenience and ne- 
cessity require operation by applicant in like manner between New York 
and Texas City, Tex., by the same route, and that applicant is fit, 
willing, and able to continue that operation. 

Sometime after this decision was made the Commission in another 
ease found that ‘‘Freight car ferry service is a special kind of trans- 
portation not embraced within the term ‘transportation of commodities 
generally’ by water.’’ 

In view of its action in that case it reopened the present proceeding 
for reconsideration with a view to modifying the certificate which had 
been issued to cover transportation of ‘‘commodities generally’’ so as 
to limit and restrict it to what appeared to be more restricted transpor- 
tation by the applicant. The applicant vigorously contended that the 
report and certificate which had been issued could not be modified by 
the Commission, having long been in effect and having been relied upon. 
Admittedly there was no question of fraud or misrepresentation in the 
ease. The question appeared to be whether through ‘‘inadvertence”’ au- 
thority was granted to engage in operations differing from those in 
which applicant was engaged on and since the ‘‘grandfather’’ date or 
from those instituted during the interim period. 

After detailed analysis the majority concluded as to both the 
““grandfather’’ and the ‘‘interim’’ periods that applicant ‘‘has not 
engaged in transportation of property in so-called ‘break-bulk’ service, 
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but has confined its operations exclusively to transportation of prop- 
erty loaded in railroad cars, of empty railroad cars, and of liquid 
eargoes in bulk in special tanks.’’ 

The Commission further found that the certificate then in effect ‘‘ by 
inadvertence erroneously described the operations in which applicant 
was engaged.’’ It therefore ordered its prior certificate and order to 
be superseded and cancelled by a new and corrected certificate and order 
limiting the transportation to be performed by applicant to the trans- 
portation of liquid eargoes in bulk; of empty railroad cars; and of 
property loaded in railroad cars received from and delivered to rail 
earriers and transported without transfer from railroad cars between 
the ports of New York, N. Y., New Orleans, La., and Texas City, Tex., 
by way of the Atlantic Ocean and the Gulf of Mexico. 

The Commission said that the division’s discussion and statement 
of facts in the prior report show the restricted character of transporta- 
tion above mentioned and also that through inadvertence the certificate 
issued did not correctly describe the operations in which applicant was 
actually engaged. Not to bring about such restriction, the majority 
said, would be contrary to the purpose of the ‘‘grandfather’’ clause 
‘“‘to assure those to whom Congress extended its benefits a ‘substantial 
parity between future operations and prior bona fide operations.’ 
Alton R. Co. v. United States, 315 U.S. 15.’’ 

Numerous decisions are cited by the majority in support of its 
conclusions that the certificate of public convenience and necessity in 
this case is an order and that the Commission has complete control over 
its orders. 

Commissioner Splawn in a concurring opinion said that he was 
willing to join the majority in the theory that a certificate which had 
been issued inadvertently may be corrected. He said, ‘‘It is my under- 
standing there was no change in the judgment of the division but mere- 
ly a discovery of an inadvertent mistake.’’ He said, however, ‘‘I 
do not agree with the implication of the report that the Commission 
may at any time for any cause change an outstanding certificate.’’ 

Commissioner Lee in a carefully written dissenting opinion sup- 
ported by numerous references to decided cases expressed the view that 
(1) the transportation of applicant may properly be considered within 
the term ‘‘transportation of commodities generally’’ used in the orig- 
inal certificate; (2) the certificate, not being obtained by fraud or 
misrepresentation and not inadvertently issued, could not lawfully be 
revoked without applicant’ s consent; and (3) it would be an abuse of 
power on the Commission’s own motion to change, amend, or revoke 
in part the original certificate after being so long in effect, even if it 
were assumed that the Commission had power to do so. 

Commissioner Alldredge dissented from the majority primarily on 
the ground of what he considered to be ‘‘sound administrative policy 
rather than upon technical legal principles.’’ He did not think the 
certificate was the result of inadvertence or oversight and emphasized 
the elements of uncertainty and instability in the water carrier industry 
as a consequence of such a decision. He pointed out in his opinion that 
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certificates create valuable rights which should not be modified or re- 
voked except in accordance with definite limitations such as instances 
of inadvertence, fraud, or misrepresentation. He did not believe any 
of these were present in this case. He further emphasized the fact that 
the certificate had been in effect for more than 214 years prior to the 
decision. 

Commissioner Patterson, in his dissenting opinion expressed doubt 
as to the Commission’s power to change its previous certificate and 
thought this should not be done in view of the long time that had 
elapsed since the original certificate was issued. He further expressed 
the view that he regarded ‘‘as unwarranted an attempt to condition 
such a certificate upon transportation of the traffic in a freight car or 
any other specified type of container.’’ 

Commissioner Aitchison did not participate in the decision. 

In the light of these dissents it is interesting to note that the ma- 
jority expressly stated that it was of the opinion that its power to modify 
certificates which had been issued should be ‘‘exercised sparingly.’’ It 
said further : 


*‘Our power to correct a certificate should be used so as to avoid, 
as far as practicable, adversely affecting vested rights. At the same 
time the stability of the industry should be assured by not granting 


operating authority greater than that to which an applicant is 
entitled.’’ 





Important Holding Company Case—Purchase by a Water Carrier 
Company and, Through it by Two Holding Companies, of Certain 
Water Carrier Operating Rights and Physical Property, Au- 
thorized—urisdiction over Holding Companies Discussed— 
Holding Companies Made Subject, to Extent Indicated, 

To Accounting and Report Provisions of Parts II 
and Ill of The Act. 


In Finance Docket No. 14670, Shaver Forwarding Company Pur- 
chase, etce., decided March 31, 1945, Division 4 rendered a decision of 
considerable importance in clarifying the Commission’s views in respect 
to holding companies. The decision is also noteworthy because of the 
clear-cut and logical treatment of an extremely complicated fact situa- 
tion, well chosen headings being helpful in this connection. 

The Commission authorized, under section 5 of the Act, the pur- 
chase of all the physical properties and operating rights of Kirk Thomp- 
son, Chas. E. Marr, and J. L. Campbell, a partnership doing business 
as the Tidewater Transportation Company, by the Shaver Forwarding 
Company and, through that carrier, by Youell, Inc., and Peerless, Inc., 
the latter two being found to be holding companies of Shaver Forward- 
ing Company, and of certain other companies including a motor carrier 
company subject to Part II of the Act. 

While it was found that the two holding companies had only 2 of 
the 7 directors of the vendee company and owned only 39.82 percent 
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of the vendee’s capital stock, it was found that combined with the owner- 
ship of stock interest of affiliated concerns the ownership of vendee’s 
stock amounted to 76.39 percent. It was said ‘‘The unanimity of opin- 
jon at directors’ and stockholders’ meetings seems significant of a unity 
that would be possible only through concentration of the company’s vot- 
ing power in a few hands.”’ 

The Commission said, after reviewing the facts, that it is apparent 
“that, along with associated interests, the holding companies are in a 
position to elect all the vendee’s directors.’’ In this connection Roches- 
ter Tel. Corp. v. United States, 307 U. S. 125, was discussed, and the 
conclusion was reached that the holding companies in the present case 
“have the power to exercise control of the vendee and, therefore, con- 
trol that carrier within the meaning of section 5 of the act.’’ 

It was further held that the two holding companies would have to 
obtain authority under the doctrine of United States v. Marshall Trans- 
port Co., 322 U. S. 31. That there were two holding companies rather 
than only one was found to be a distinction ‘‘ without significance.’’ 

In deciding that to the extent indicated the holding companies 
should be considered as carriers subject to certain provisions of Parts 
II and III of the Act in respect to accounting and making reports, the 
Commission said : 

‘‘In the administration of the provisions of section 5(3) of the 
act, we have given consideration in appropriate cases to the primary 
business or interests of the noncarrier person therein authorized to ac- 
quire control of a carrier, or of two or more carriers. Thus, we have 
exercised our plenary jurisdiction in the premises where. the primary 
interest of the noncarrier is transportation, Wabash R. Co. Control, 247 
I. C. C. 365 and 252 I. C. C. 319, but where such primary interest was 
not transportation, but the production of steel, Warrier & Gulf Nav. Co. 
Control, 250 I. C. C. 26, or the production of lumber, Pacific-Atlantic 
8. 8S. Co. Control, F. D. No. 13827, decided August 12, 1942, 250 I. C. C. 
826, we concluded that it was unnecessary to include in our orders any 
provisions subjecting the noncarriers to regulation under the Interstate 
Commerce Act in respect of reports, accounts, and so forth, of carriers, 
or of the issue of securities and assumption of liability of carriers. 

In the instant case, the only business of Peerless, Inc., (one of the 
holding companies), is investment in carriers, so that its sole interest 
is in transportation. It seems evident, therefore, that our jurisdiction 
under section 5(3) ought to be exercised with respect to that company, 
as to Youell, Inc., (the other holding company), the situation is less 
obvious. This concern’s investment in carriers comprises a relatively 
small part of its total interests. On the other hand, no relationship be- 
tween the transportation business in which Youell, Inc., is interested, and 
its other interests, is apparent, and certainly John Youell is active in 
the management of the carriers performing the transportation. We are 
of opinion, therefore, that jurisdiction under section 5(3) should be 
exercised also with respect to Youell, Inc., to the extent of its transpor- 
tation interests. Accordingly, we will provide.in our order herein that 
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Peerless, Inc., and Youell, Inc., to the extent indicated, shall be consid- 
ered as carriers subject to section 204 (a)(1) and (2), section 220 and 
section 313 of the act; but at this time we will not require that these 
companies be considered as carriers subject to section 214.”’ 

It will be noted that the Commission did not require the holding 
companies to be considered as carriers subject to the provisions of sec- 
tion 214 which relate to the issuing of securities. 

The report contains an appendix ingeniously setting forth the 
relationship of the various companies involved. 





Issue as to Proper Party Entitled to a Certificate 


In No. W-738, Wathen & Company Contract Carrier Application, 
decided March 21, 1945, Division 4 on reconsideration modified its 
prior report and found that Lottie V. Wathen (John H. Skeen and 
Harry E. Silverwood, Committee) doing business as Wathen & Com- 
pany, in the capacity of managing operator of the vessels of which Lottie 
V. and Robert B. Wathen are managing owners, are entitled under the 
‘*erandfather’’ clause, to continue operation as a common earrier by 
non-self-propelled vessels with the use of separate towing vessels, in the 
transportation of commodities generally between ports and points along 
the Atlantic coast, the Atlantic Intracoastal Waterway and inland 
tributary waterways, from Massachusetts to South Carolina, inclusive, 
but not including Hudson River points not within New York Harbor 
and contiguous harbors. 

The issue was as to the person or persons to whom the certificate 


should properly be issued. The Commission reviewed previous decis- 
ions and said: 


‘‘The carrier operations here involved have been conducted in the 
name of Wathen & Company and the services have been held out to, 
and performed for, shippers in that name. However, the barge 
owners bear the expenses and risks incident to the transportation 
and under the contracts of affreightment Wathen & Company is 
only the agent of the barge owners. It receives from the barge 


owners, for its services, a commission computed on the gross 
freight.’’ 


The Commission, therefore, concluded that the certificate should 
be issued as indicated above. 





If General Service Within a Given Area Authorized Not Limited to 
Particular Points—Only Limited Amount of Non-Exempt Trans- 
portaton as Compared with Exempt Transportation Found 
No Bar to “Grandfather” Rights in View of Holding Out 


The Commission on hearing and reconsideration in No. W-507, 
Tidewater Transportation Co. Common Carrier Application, decided 
February 6, 1945, affirmed previous findings of Division 4 that applicant 
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was entitled under the ‘‘grandfather’’ clause to continue operation as 
a common carrier by non-self-propelled vessels with the use of separate 
towing vessels in the transportation of commodities generally, and by 
towing vessels in the performance of general towage, in interstate or 
foreign commerce, between ports and points on the Willamette and 
Columbia Rivers between Portland, Oreg., and Pasco and Kennewick, 
Wash. 

While finding that applicant’s principal service ‘‘consisted of trans- 
portation of bulk petroleum products and bulk wheat which transporta- 
tion is exempted from the provision of part III of the Interstate Com- 
merce Act by section 303(b) or 303(d),’’ the Commission said that 
applicant ‘‘does not confine itself to this type of service,’’ and consider- 
ing ‘‘the limited possibilities for performing transportation on this 
waterway the record is convincing that the actual operations of appli- 
cant were consistent with its alleged holding out to perform general 
barging and towing service. Under such circumstances, the fact that 
applicant has not performed a wide variety of non-exempt service 
should not be construed’’ as preventing the grant of authority set 
forth in the report. 

As to the territorial scope of authority, applicant was found en~ 
titled to operating rights as far inland as Pasco and Kennewick, Wash... 
although no service was performed prior to ‘‘grandfather’’ date (Jan- 
uary 1, 1940) as far inland as these two points. As to this the Com- 
mission said : 


‘‘These points, however, are located just above the confluence of 
the Columbia and Snake Rivers and are considered as the head of 
navigation on the Columbia River System. They are located only 
a few miles above Attalia. During 1940 applicant made an ex- 
perimental trip up the Columbia and Snake Rivers to Lewiston, 
Idaho. It also served Ainsworth, Wash., a point only 114 miles be- 
low Pasco and Kennewick, on one occasion during 1940. 

‘‘In our administration of part III of the act it has not been 
the practice to limit an applicant which has been performing a 
general service within a given area to the particular points to and! 
from which transportation was actually performed. Inasmuch 
as applicant has established bona fide operation on the upper Co- 
lumbia River to a point near the head of navigation, its past oper- 
ations are sufficient to show an undertaking to serve all points on 
this waterway so far as navigation conditions will permit.’’ 


Commissioner Miller in a vigorous dissent expressed the opinion 
that applicant had failed to show that on and since ‘‘grandfather”’ 
date he had heen engaged in bona fide operation in the performance of 
non-exempt transportation of general commodities and of non-exempt 
towage. He said that, aside from the ‘‘few shipments of steel’’ trans- 
ported in 1940, most of which were for applicant’s own use, ‘‘it has 
transported no non-exempt general commodities since 1940’’ and 
“‘has had no equipment available for such purposes since 1941. He 


‘ 
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said that it ‘‘had no published rates on file covering such service or 
towage until May 28, 1944, more than four years after the ‘grandfather’ 
date and three years after the time when tariffs were required to be 
filed.’’ Applicant’s showing with respect to the performance of gen- 
eral towage is, he said, but little, if any, stronger than that regarding 
the transportation of general commodities. No non-exempt towing serv- 
ice was performed during the entire years 1942 and 1943. 

More specifically as to general towage, he expressed the view that 
‘*the few non-exempt tows made during the entire critical periods were 
incidental to its actual business, that of transporting bulk petroleum and 
bulk wheat, were so sporadic and infrequent as to be wholly inconsequen- 
tial, and fail to meet the requirements of the Commission and the de- 
cisions of the Courts that such service, to support a ‘grandfather’ claim, 
must be substantial.’’ 























Recent Court Decisions* 


By Warren H. WAGNER 


Georgia permitted to file original complaint in Supreme Court against rate-fixing 
by railroad rate bureaus. 


Georgia v. Pennsylvania R. R. Co., et al. (Original No. 11, October 
Term, 1944). 


On March 26, 1945, the Supreme Court, in a 5 to 4 decision, granted 
the State of Georgia leave to file an amended original bill of complaint 
against the railroads fixing rates to and from Georgia through the util- 
ization of rate bureaus, associations, ete. 

Quoting the entire majority and dissenting opinions: 


Mr. Justice Douglas delivered the opinion of the Court. 

The State of Georgia by this motion for leave to file a bill of com- 
plaint! seeks to invoke the original jurisdiction of this Court under 
Art. III, Sec. 2 of the Constitution. See Judicial Code § 233, 28 U. S. 
C. § 341. The defendants are some twenty railroad companies. On 
November 6, 1944, we issued a rule to show cause why Georgia should not 
be permitted to file its bill of complaint. Returns to the rule have been 
made and oral argument had. 

Georgia sues in four capacities only two of which we need men- 
tion: (1) in her capacity as a quasi-sovereign or as agent and protector 
of her people against a continuing wrong done to them; and (2) in her 
capacity as a proprietor to redress wrongs suffered by the State as the 
owner of a railroad and as the owner and operator of various institu- 
tions of the State. 

The essence of the complaint is a charge of a conspiracy among the 
defendants in restraint of trade and commerce among the States. It 
alleges that they have fixed arbitrary and noncompetitive rates and 
charges for transportation of freight by railroad to and from Georgia 
so as to prefer the ports of other States over the ports of Georgia. It 
charges that some sixty rate bureaus, committees, conferences, associa- 
tions and other private rate-fixing agencies have been utilized by defend- 
ants to fix these rates; that no road can change joint through rates with- 
out the approval of these private agencies; that this private rate-fixing 
machinery which is not sanctioned by the Interstate Commerce Act and 
which is prohibited by the anti-trust Acts has put the effective control 
of rates to and from Georgia in the hands of the defendants. The com- 
plaint alleges that these practices in purpose and effect give manufac- 
turers, sellers and other shippers in the North an advantage over man- 





*At the time of going to press one of these decisions was available in leaflet 
form only, and not yet reported. Therefore, citation was impossible. 

1The original bill of complaint dated ~ 12, 1944 was followed by an 
amended bill of complaint dated September 15, 1944. Our references throughout 
are to the amended bill. 
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ufacturers, shippers and others in Georgia. It alleges that the rates so 
fixed are approximately 39 per cent higher than the rates and charges for 
transportation of like commodities for like distances between points in 
the North. It alleges that the defendants who have lines wholly or prin- 
cipally in the South are generally dominated and coerced by the de- 
fendants who have northern roads and therefore that even when the 
southern defendants desire, they cannot publish joint through rates be- 
tween Georgia and the North when the northern carriers refuse to join 
in such rates. 


It is alleged that the rates as a result of the conspiracy are so fixed as 


‘“(a) to deny to many of Georgia’s products equal access with 
those of other States to the national market; ; 

(b) to limit in a general way the Georgia economy to staple agri- 
cultural products, to restrict and curtail opportunity in manufac- 
turing, shipping and commerce, and to prevent the full and com- 
plete utilization of the natural wealth of the State; 

(ce) to frustrate and counteract the measures taken by the State 
to promote a well-rounded agricultural program, encourage manu- 
facture and shipping, provide full employment, and promote the 
general progress and welfare of its people; and 


(d) to hold the Georgia economy in a state of arrested develop- 
ment.”’ 


The complaint alleges that the defendants are not citizens of Geor- 
gia; that Georgia is without remedy in her own courts, as the defend- 
ants are outside her jurisdiction; that she has no administrative remedy, 
the Interstate Commerce Commission having no power to afford relief 
against such a conspiracy; that the issues presented constitute a jus- 
ticiable question. 

The prayer is for damages and for injunctive relief. 

We will return later to the cause of action which Georgia seeks to 
allege. It is sufficient at this point to say that for purposes of this 
motion, for leave to file we construe the allegation that defendants have 
conspired to fix the rates so as to ‘‘prefer’’ the ports of other States over 
the ports of Georgia as a charge that defendants have conspired to fix 
rates so as to discriminate against Georgia. And we construe the al- 
legation that the southern defendants are dominated and coerced by the 
northern roads and cannot publish joint through rates when the north- 
ern roads refuse to join as a charge that the northern roads use coercion 
on the southern roads in the fixing of joint through rates. 

Defendants in their returns pray that the motion for leave to file 
be denied on three grounds: (1) that the complaint presents no justic- 
iable controversy; (2) that the complaint fails to state a cause of ac- 
tion; and (3) that two of the defendants are citizens of Georgia. Leave 
to file should of course be denied if it is plain that no relief may be 
granted in the exercise of the original jurisdiction of this Court. See 


Alabama v. Arizona, 291 U. S. 286, 291-292; Arizona v. California, 298 
U. 8. 558, 572. 
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Justiciable Controversy. It is said that the bill does not set forth 
a justiciable controversy within the rule of Massachusetts v. Mellon, 
262 U. S. 447, and Florida v. Mellon, 273 U. S. 12. We take the other 
view, for we are of the opinion that Georgia as parens patriae and as 
proprietor of various institutions asserts a claim within judicial cog- 
nizance. The complaint of Georgia in those respects is not of a polit- 
ical or governmental character. There is involved no question of dis- 
tribution of powers between the State and the national government as 
in Massachusetts v. Mellon and in Florida v. Mellon, supra. And, 
as we shall develop more fully when we turn to a consideration of the 
assertion that no cause of action has been stated, we are not asked to 
resolve a dispute which has been withdrawn from the judiciary or which 
by the charter of our government has been reposed in departments other 
than the judiciary. Cf. Coleman v. Miller, 307 U. S. 433, 456, 460. 
The complaint alleges a conspiracy to restrain trade and. commerce 
through the fixing of rates. The history of restraints of trade makes it 
plain that these problems present judicial questions with which courts 
have long dealt.” 

It is of course true that Georgia does not have a right to invoke the 
original jurisdiction of the Court merely because there may be in- 
volved a judicial question. It is not enough that a State is plaintiff. 
The original jurisdiction is confined to civil suits where damage has 
been inflicted or is threatened, not to the enforcement of penal statutes 
of a State. Wisconsin v. Pelican Ins. Co., 127 U. 8. 265, 297-300. And 
though the suit is civil, leave to file will be denied where it appears that 
the suit brought in the name of the State is in reality for the benefit of 
particular individuals. Oklahoma v. Atchison, T. & 8S. F. Ry. Co., 220 
U. 8S. 277; Oklahoma v. Cook, 304 U. 8. 387; Jones v. Bowles, 322 U. S. 
707. Moreover, Massachusetts v. Mellon and Florida v. Mellon, supra, 
make plain that the United States not the State represents the citizens 
as parens patriae in their relations to the federal government. 

The present controversy, however, does not fall within any of those 
categories. This is a civil not a criminal proceeding. Nor is this a sit- 
uation where the United States rather than Georgia stands as parens 
patriae to the citizens of Georgia. This is not a suit like those in 
Massachusetts v. Mellon, and Florida v. Mellon, supra, where a State 
sought to protect her citizens from the operation of federal statutes. 
Here Georgia asserts rights based on the anti-trust laws. The fact that 
the United States may bring criminal prosecutions or suits for injunc- 
tions under those laws does not mean that Georgia may not maintain the 
present suit. As we have seen Georgia sues as a proprietor to redress 
wrongs suffered by it as the owner of a railroad and as the owner and 
operator of various public institutions. Georgia, suing for her own in- 
juries, is a ‘‘person’’ within the meaning of § 16 of the Clayton Act; 
she is authorized to maintain suits to restrain violations of the anti-trust 
laws or to recover damages by reason thereof. Georgia v. Evans, 316 


2See McLaughlin, Cases on the Federal Anti-Trust Laws (1933), pp. 7-42; 
Thornton, Combinations in Restraint of Trade (1928), chs. II, III. 
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U. 8. 159. But Georgia is not confined to suits designed to protect only 
her proprietary interests. The rights which Georgia asserts, parens 
patriae, are those arising from an alleged conspiracy of private persons 
whose price-fixing scheme, it is said, has injured the economy of Georgia. 
Those rights are of course based on federal laws. The enforcement of 
the criminal sanctions of these acts has been entrusted exclusively to 
the federal government. See Georgia v. Evans, supra, p. 162. But when 
it came to other sanctions Congress followed a different course and au- 
thorized civil suits not only by the United States but by other persons as 
well. And we find no indication that, when Congress fashioned those 
civil remedies, it restricted the States to suits to protect their pro- 
prietary interests. Suits by a State, parens patriae, have long been 
recognized. There is no apparent reason why those suits should be ex- 
cluded from the purview of the anti-trust acts. 

In determining whether a State may invoke our original jurisdic- 
tion in a dispute which is justiciable (Oklahoma v. Cook, supra, p. 393) 
the interests of the State are not confined to those which are proprietary; 
they embrace the so-called ‘‘quasi-sovereign’’ interests which in the 
words of Georgia v. Tennessee Copper Co., 206 U. S. 230, 237, are ‘‘in- 
dependent of and behind the titles of its citizens, in all the earth and 
air within its domain.’’ In that case this Court enjoined manufacturing 
companies from discharging noxious gas from their works in Tennessee 
over Georgia’s territory. It was pointed out that ‘‘It is a fair and 
reasonable demand on the part of a sovereign that the air over its ter- 
ritory should not be polluted on a great scale by sulphurous acid gas, 
that the forests on its mountains, be they better or worse, and whatever 
domestic destruction they have suffered, should not be further destroyed 
or threatened by the act of persons beyond its control, that the crops 
and orchards on its hills should not be endangered from the same 
source.’’ 206 U. S. p. 238. That case followed Missouri v. Illinois, 180 
U. S. 208, where Missouri was granted leave to file a bill seeking to en- 
join the discharge of sewage into the Mississippi. The Court observed 
that ‘‘if the health and comfort of the inhabitants of a State are threat- 
ened, the State is the proper party to represent and defend them.’’ 180 
U.S. p. 241. And see New York v. New Jersey, 256 U. S. 296, 301-302. 
In Kansas v. Colorado, 206 U. S. 46, Kansas was allowed to sue to re- 
strain the diversion of water from the Arkansas River, an interstate 
stream. The Court in upholding the right of Kansas to maintain the 
suit stated: ‘‘It is not acting directly and solely for the benefit of any 
individual citizen to protect his riparian rights. Beyond its property 
rights it has an interest as a State in this large tract of land bordering 
on the Arkansas River. Its prosperity affects the general welfare of the 
State. The controversy rises, therefore, above a mere question of local 
private right and involves a matter of state interest, and must be con- 
sidered from that standpoint.’’ 206 U. S. p. 99. And see Colorado v. 
Kansas, 320 U. 8. 383; North Dakota v. Minnesota, 263 U. S. 365. In 
Pennsylvania v. West Virginia, 262 U. S. 553, Pennsylvania and Ohio 





3 And see Missouri v. Illinois, 200 U. S. 496; Wisconsin v. Illinois, 278 U. S. 367. 
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were allowed to maintain suits which sought to enjoin West Virginia 
from interfering with the flow of natural gas from West Virginia to the 
other states. The court said: 

‘‘The attitude of the complainant States is not that of mere volun- 
teers attempting to vindicate the freedom of interstate commerce or to 
redress purely private grievances. Each sues to protect a two-fold in- 
terest—one as the proprietor of various public institutions and schools 
whose supply of gas will be largely curtailed or cut off by the threat- 
ened interference with the interstate current, and the other as the rep- 
resentative of the consuming public whose supply will be similarly af- 
fected. Both interests are substantial and both are threatened with 
serious injury. 

Each State uses large amounts of the gas in her several institutions 
and schools,—the greater part in the discharge of duties which are rela- 
tively imperative. A break or cessation in the supply will embarrass her 
greatly in the discharge of those duties and expose thousands of de- 
pendents and school children to serious discomfort, if not more. To 
substitute another form of fuel will involve very large public expendi- 
tures. 

‘‘The private consumers in each State not only include most of the 
inhabitants of many urban communities but constitute a substantial 
portion of the State’s population. Their health, comfort and welfare are 
seriously jeopardized by the threatened withdrawal of the gas from the 
interstate stream. This is a matter of grave public concern in which the 
State, as the representative of the public, has an interest apart from 
that of the individuals affected. It is not merely a remote or ethical in- 
terest but one which is immediate and recognized by law.’’ 262 U. S. p. 
591-592. 

It seems to us clear that under the authority of these cases Georgia 
may maintain this suit as parens patriae acting on behalf of her citizens 
though here, as in Georgia v. Tennessee Copper Co., supra, p. 237, 
we treat the injury to the State as proprietor merely as a ‘‘makeweight.’’ 
The original jurisdiction of this Court is one of the mighty instruments 
which the framers of the Constitution provided so that adequate ma- 
chinery might be available for the peaceful settlement of disputes be- 
tween States and between a State and citizens of another State. See 
Missouri v. Illinois, supra, pp. 219-224; Virginia v. West Virginia, 246 
U. S. 565, 599. Trade barriers, recriminations, intense commercial 
rivalries had plagued the colonies. The traditional methods available 
to a sovereign for the settlement of such disputes were diplomacy and 
war. Suit in this Court was provided as an alternative. Missouri v. 
Illinois, supra, p. 241; Georgia v. Tennessee Copper Co., supra, p. 237. 

If the allegations of the bill are taken as true, the economy of 
Georgia and the welfare of her citizens ,have seriously suffered as the 
result of this alleged conspiracy. Discriminatory rates are but one form 
of trade barriers. They may cause a blight no less serious than the 


_ *See | Beveridge, The Life of John Marshall (1916), pp. 310-311; Bancroft, 
History of the Formation of the Constitution (1885), pp. 27, 130, 183, 187, 454. 
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spread of noxious gas over the land or the deposit of sewage in the 
streams. They may affect the prosperity and welfare of a State as pro- 
foundly as any diversion of waters from the rivers. They may stifle, 
impede, or cripple old industries and prevent the establishment of new 
ones. They may arrest the.development of a State or put it at a de- 
cided disadvantage in competitive markets: Such a charge at least equals 
in gravity the one which Pennsylvania and Ohio had with West Vir- 
ginia over the curtailment of the flow of natural gas from the West 
Virginia fields. They are substitute fuels to which the economy of a 
State might be adjusted. But discriminatory rates fastened on a region 
have a more permanent and insidious quality. Georgia as a representa- 
tive of the public is complaining of a wrong, which if proven, limits the 
opportunities of her people, shackles her industries, retards her develop- 
ment, and relegates her to an inferior economic position among her 
sister States. These are matters of grave public concern in which 
Georgia has an interest apart from that of particular individuals who 
may be affected. Georgia’s interest is not remote; it is immediate. If 
we denied Georgia as parens patriae the right to invoke the original 
jurisdiction of the Court in a matter of that gravity, we would whittle 
the concept of justiciability down to the stature of minor or conventional 
controversies. There is no warrant for such a restriction. 

Oklahoma v. Atchison, T. & 8. F. Ry. Co., supra, is not opposed 
to this view. In that case, the defendant railroad company had ob- 
tained a grant from Congress to locate and maintain a railway line 
through the Indian territory out of which the State of Oklahoma was 
later formed. The federal act provided certain maximum transporta- 
tion rates which the company might charge. Oklahoma sued to cancel 
the grant, to have the property granted decreed to be in the State of 
Oklahoma as cestui que trustent, to enjoin the defendant from operat- 
ing a railroad in the States, and to enjoin pendente lite the exaction of 
greater rates than the maximum rates specified. The Court construed 
the Act of Congress as subjecting the rates to federal control until the 
territory became a part of a State, at which time the rates became subject 
to state control. The Court held that our original jurisdiction could 
not be invoked by a State merely because its citizens were injured. We 
adhere to that decision. It does not control the present one. This 
is no attempt to utilize our original jurisdiction in substitution for the 
established methods of enforcing local law. This is not a suit in which 
a State is a mere nominal plaigtiff, individual shippers being the real 
complainants. This is a suit in which Georgia asserts claims arising out 
of federal laws and the gravamen of which runs far beyond the claim 
of damage to individual shippers. 

Since the claim which Georgia asserts as parens patriae as well as 
proprietor meets the standards of justiciability and since Georgia is a 
‘‘person’’ entitled to enforce the civil sanctions of the anti-trust laws, 
the reasons which have been advanced for denying Georgia the oppor- 
tunity to present her cause of action to this Court fail. 

Cause of Action. It is argued that the complaint fails to state a 
eause of action. (1) It is pointed out that under the principle of the 
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Abilene case no action for damages on the basis of unjust, unreasonable, 
or discriminatory railroad rates may be maintained without prior resort 
to the Interstate Commerce Commission. Texas & Pac. Ry. Co. v. Abilene 
Cotton Oil Co., 204 U. S. 426; Great Northern Ry. Co. v. Merchants 
Elevator Co., 259 U. S. 285. (2) It is said that an injunction may not 
be granted to restrain rates alleged to be unreasonable or discriminatory 
where there has been no prior determination of the matter by the Com- 
mission and that the only way a State or any other person may obtain 
a judicial determination of the legality of a rate is by review of the 
Commission’s order. Baltimore & Ohio R. Co. v. Pitcairn Coal Co., 215 
U. S. 481; North Dakota v. Chicago & N. W. Ry. Co., 257 U. S. 485; 
Texas v. Interstate Commerce Commission, 258 U. 8. 158. (3) It is said 
that damages under the anti-trust laws may not be recovered against 
railroad carriers though the rates approved by the Commission were 
fixed pursuant to a conspiracy. Keogh v. Chicago & N. W. Ry. Co., 
260 U. S. 156. (4) It is said that persons other than the United States 
are barred from enjoining violations of the anti-trust laws by virtue of 
§ 16 of the Clayton Act. 38 Stat. 737, 15 U.S. C. § 26. See Central 
Transfer Co. v. Terminal R. Assoc., 288 U. S. 469, 473-475; Terminal 
Warehouse Co. v. Pennsylvania R. Co., 297 U. 8. 500, 513. (5) It is 
argued that Georgia cannot maintain an action on common law prin- 
ciples based upon a conspiracy among carriers to fix rates. 

We think it is clear from the Keogh case alone that Georgia may 
not recover damages even if the conspiracy alleged were shown to exist. 
That was a suit for damages under § 7 of the Sherman Act. 26 Stat. 
210. The Court recognized that although the rates fixed had been found 
reasonable and non-discriminatory by the Commission, the United 
States was not barred from enforcing the remedies of the Sherman Act. 
260 U. S. pp. 161-162. It held, however, that for purposes of a suit 
for damages a rate was not necessarily illegal because it was the result 
of a conspiracy in restraint of trade. The legal rights of a shipper 
against a carrier in respect to a rate are to be measured by the published 
tariff. That rate until suspended or set aside was for all purposes the 
legal rate as between shipper and carrier and may not be varied or 
enlarged either by the contract or tort of the carrier. And it added: 
‘‘This stringent rule prevails, because otherwise the paramount purpose 
of Congress—prevention of unjust discrimination—might be defeated. 
If a shipper could recover under § 7 of the Anti-Trust Act for damages 
resulting from the exaction of a rate higher than that which would 
otherwise have prevailed, the amount recovered might, like a rebate, 
operate to give him a preference over his trade competitors.’’ 260 U. S. 
p. 163. The reasoning and precedent of that case apply with full force 
here. But it does not dispose of the main prayer of the bill, stressed 
at the argument, which asks for relief by way of injunction. 

It is clear that a suit could not be maintained here to review, annul, 
or set aside an order of the Interstate Commerce Commission. Con- 
gress has prescribed the method for obtaining that relief. It is ex- 
clusive of all other remedies, including a suit by a State in this Court. 
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North Dakota v. Chicago & N. W. Ry. Co., supra; Texas v. Interstate 
Commerce Commission, supra. The same result obtains where the basis 
for attacking an order of the Commission is a violation of the anti-trust 
laws save in the case where the United States is the complainant. For 
§ 16 of the Clayton Act which gives relief by way of injunction against 
threatened loss or damage through violation of the anti-trust laws pro- 
vides that no one except the United States shall be entitled to bring 
such suits against common carriers subject to the Interstate Commerce 
Act ‘‘in respect of any matter subject to the regulation, supervision, or 
other jurisdiction’’ of the Commission. Central Transfer Co. v. Termi- 
nal R. Assoc., supra, indicates that if Georgia in the present proceeding 
sought to set aside the rates of the defendants, leave to file would have 
to be denied. In that case the Commission had approved certain rate 
schedules which entailed abandoning certain ‘‘off-track’’ stations and 
the employment by the carriers of a single transfer company to do inter- 
station hauling. The carriers proceeded to make an agreement to carry 
out the program which had been submitted to the Commission and 
which was later approved by it. Suit was brought by a private com- 
pany to enjoin performance of the contract on the ground that it ere- 
ated a monopoly in violation of the anti-trust laws. The Court held that 
the suit was barred by § 16 of the Clayton Act. The Court pointed 
out that the purpose of § 16 was ‘‘to preclude any interference by in- 
junction with any business or transactions of interstate carriers of 
sufficient public significance and importance to be within the jurisdic- 
tion of the Commission, except when the suit is brought by the Govern- 
ment itself.’’ 288 U. S. p. 475. It added (p. 476): ‘‘True, a contract 
may precede and have existence apart from the several acts required 
to perform it, and conceivably all of those acts might be done if no 
contract or agreement to perform them had ever existed. But when they 
are done in performance of an agreement, there is no way by which the 
agreement itself can be assailed by injunction except by restraining acts 
done in performance of it. That, in this case, the statute forbids, not 
because the contract is within the jurisdiction of the Interstate Com- 
merce Commission, but because the acts done in performance of it, 
which must necessarily be enjoined if any relief is given, are matters 
subject to the jurisdiction of the Commission.’’ The policy behind these 
restrictions placed on suitors by the Congress was aptly stated in Ter- 
minal Warehouse Co. v. Pennsylvania R. Co., supra, p. 513, as follows: 
“*Tf a sufferer from the discriminatory acts of carriers by rail or by water 
may sue for an injunction under the Clayton Act without resort in the 
first instance to the regulatory commission, the unity of the system of 
regulation breaks down beyond repair.’’ We adhere to these decisions. 
But we do not believe they or the principles for which they stand are 
a barrier to the maintenance of this suit by Georgia. 

The relief which Georgia seeks is not a matter subject to the juris- 
diction of the Commission. Georgia in this proceeding is not seeking 
an injunction against the continuance of any tariff; nor does she seek 
to have any tariff provision cancelled. She merely asks that the alleged 
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rate-fixing combination and conspiracy among the defendant-carriers be 
enjoined. As we shall see, that is a matter over which the Commission 
has no jurisdiction. And an injunction designed to put an end to the 
ebnspiracy need not enjoin operation under established rates as would 
have been the case had an injunction issued in Central Transfer Co. v. 
Terminal R. Assoc., supra. 

These carriers are subject to the anti-trust laws. United States v. 
Southern Pacific Co., 259 U. S. 214. Conspiracies among carriers to fix 
rates were included in the broad sweep of the Sherman Act. United 
States v. Trans-Missouri Freight Assoc., 166 U. S. 290; United States v. 
Joint Traffic Assoc., 171 U. S. 505. Congress by § 11 of the Clayton 
Act entrusted the Commission with authority to enforce compliance 
with certain of its provisions ‘‘where applicable to common carriers’’ 
under the Commission’s jurisdiction.> It has the power to lift the ban 
of the anti-trust laws in favor of carriers who merge or consolidate (New 
York Central Securities Corp. v. Umted States, 287 U. S. 12, 25-26) and 
the duty to give weight to the anti-trust policy of the nation before ap- 
proving mergers and consolidations. McLean Trucking Co. v. United 
States, 321 U. S. 67. But Congress has not given the Commission com- 
parable authority to remove rate-fixing combinations from the pro- 
hibitions contained in the anti-trust laws. It has not placed these com- 
binations under the control and supervision of the Commission. Nor 
has it empowered the Commission to proceed against such combinations 
and through cease and desist orders or otherwise to put an end to their 
activities. Regulated industries are not per se exempt from the Sher- 
man Act. United States v. Borden Co., 308 U. S. 188, 198 et seq. It is 
true that the Commission’s regulation of carriers has greatly expanded 
since the Sherman Act. See Arizona Grocery Co. v. Atchison T. & S. F. 
Ry. Co., 284 U. S. 370, 385-386. But it is elementary that repeals by 
implication are not favored. Only a clear repugnancy between the old 
law and the new results in the former giving way and then only pro 
tanto to the extent of the repugnancy. United States v. Borden, supra, 
pp. 198, 199. None of the powers acquired by the Commission since the 
enactment of the Sherman Act relates to the regulation of rate-fixing 
combinations. Twice Congress has been tendered proposals to legalize 
rate-fixing combinations. But it has not adopted them. In view of 
this history we can only conclude that they have no immunity from 
the anti-trust laws. 





5 These provisions are those relating to discriminations in price, services, or 
facilities (§ 2); certain sales of . wares, merchandise and the like (§ 3); ac- 
quisition by one corporation of the stock of another (§ 7); interlocking directorates 
and officers (§ 8). See 15 U.S. C. $$ 13, 14, 18, and 19. The enforcement machinery 
is composed of cease and desist orders enforceable in the courts. 15 U.S.C. § 21. 

6See (1) 51 Cong. Record, 63rd Cong., 2d Sess., pp. 9582, 9583; (2) S. 942, 
78th Cong., Ist Sess.; H. R. 2720, 78th Cong., Ist Sess. These latter proposals were 
designed (1) to make lawful the fixing of rates by carriers through rate bureaus, con- 
ferences, or associations; and (2) to put those group activities under the control 
of the Commission. The history and activities of rate bureaus are extensively re- 
viewed in Hearings, Senate Committee on Interstate Commerce on S. 942, Regu- 
lation of Rate Bureaus, 78th Cong., Ist Sess. 
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It is pointed out, however, that under § 1(4) of the Interstate Com- 
merce Act (54 Stat. 900, 49 U. S. C. § 1(4)) it is ‘‘the duty of every 
common carrier subject to this chapter to provide and furnish transpor- 
tation upon reasonable request therefor, and to establish reasonable 
through routes with other such carriers, and just and reasonable rates, 
fares, charges, and classifications applicable thereto.’’ And it is noted 
that agreement among carriers is provided in the establishment. of 
joint rates. § 6. That is true. But it would be a perversion of those 
sections to hold that they legalize a rate-fixing combination of the 
character alleged to exist here. The collaboration contemplated in the 
fixing of through and joint rates is of a restrictive nature. We do not 
stop at this stage of the proceedings to delineate the legitimate area 
in which that collaboration may operate. In the Keogh case (260 U. S. 
156) the suit was one for damages under the Sherman Act. The charge 
was that the defendant carriers had formed a rate bureau or committee 
to secure agreement in respect to freight rates among the constituent 
railroad companies which would otherwise be competing carriers. As we 
have seen, the Court held that damages could not be recovered. But Mr. 
Justice Brandeis speaking for a unanimous Court stated that a con- 
spiracy to fix rates might be illegal though the rates fixed were reason- 
able and non-discriminatory. He said (260 U. S. pp. 161-162): ‘‘All 
the rates fixed were reasonable and nondiscriminatory. That was settled 
by the proceedings before the Commission. ... But under the Anti- 
Trust Act, a combination of carriers to fix reasonable and non-dis- 
eriminatory rates may be illegal; and if so, the Government may have 
redress by criminal proceedings under § 3, by injunction under § 4, 
and by forfeiture under § 6. That was settled by United States v. 
Trans-Missouri Freight Association, 166 U. S. 290, and United States v. 
Joint Traffic Association, 171 U. 8. 505. The fact that these rates had 
been approved by the Commission would not, it seems, bar proceedings 
by the Government.’’ The Trans-Missouri Freight Assoc. case and 
the Joint Traffic Assoc. case have been followed in other fields. United 
States v. Socony-Vacuum Oil Co., 310 U. S. 150, and the cases which 
preceded it indicate the extent of the ban on price-fixing under the 
Sherman Act. But we need not at this juncture determine the full 
extent to which that principle is applicable in the fixing of joint through 
rates. It is sufficient here to note that we find no warrant in the Inter- 
state Commerce Act and the Sherman Act for saying that the authority 
to fix joint through rates clothes with legality a conspiracy to discrim- 
inate against a State or a region, to use coercion in the fixing of rates, or 
to put in the hands of a combination of carriers a veto power over rates 
proposed by a single carrier. The type of regulation which Congress 
chose did not eliminate the emphasis on competition and individual free- 
dom of action in rate making. 1 Sharfman, The Interstate Commerce 
Commission (1931), p. 81. The Act was designed to preserve private 
initiative in rate-making as indicated by the duty of each common 
carrier to initiate its own rates. Arizona Grocery Co. v. Atchison, T. & 
S. F. Ry. Co., supra. If a combination of the character described in 
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this bill of complaint is immune from suit that freedom of action dis- 
appears. The coercive and collusive influences of group action take 
its place.?/ A monopoly power is created under the aegis of private 
parties without Congressional sanction and without governmental 
supervision or control. 

These considerations emphasize the irrelevancy to the present prob- 
lem of the fact that the Commission has authority to remove discrimi- 
natory rates of the character alleged to exist here. Under § 3(1) of 
the Act rates are declared unlawful which give ‘‘any undue or un- 
reasonable preference or advantage’’ to any port, region, district, ter- 
ritory and the like. And the Commission has taken some action in that 
regard. See Alabama v. New York C. R. Co., 235 I. C. C. 255; 237 I. 
C. C. 515; Live Stock to and from the South, 253 I. C. C. 241. The 
present bill does not seek to have the Court act in the place of the Com- 
mission. It seeks to remove from the field of rate-making the influences 
of a combination which exceed the limits of the collaboration authorized 
for the fixing of joint through rates. It seeks to put an end to discrim- 
inatory and coercive practices. The aim is to make it possible for in- 
dividual carriers to perform their duty under the Act, so that whatever 
tariffs may be continued in effect or superseded by new ones may be 
tariffs which are free from the restrictive, discriminatory, and coercive 
influences of the combination. That is not to undercut or impair the 
primary jurisdiction of the Commission over rates. It is to free the 
rate-making function of the influences of a conspiracy over which the 
Commission has no authority but which if proven to exist can only hin- 
der the Commission in the tasks with which it is confronted. 

What we have said disposes for the most part of the argument 
that recognized principles of equity prevent us from granting the relief 
which is asked. Sec. 16 of the Clayton Act provides for relief by in- 
junction ‘‘when and under the same conditions and principles as in- 
junctive relief against threatened conduct that will cause loss or dam- 
age is granted by courts of equity.’’ Those requirements are sufficiently 
satisfied to justify a filing of this bill. It must be remembered that this 
is a suit to dissolve an illegal combination or to confine it to the legi- 
timate area of collaboration. That relief cannot be obtained from the 
Commission for it has no supervisory authority over the combination. 
It is true that the injury to Georgia is not in the existence of the com- 
bination per se but in the rates which are fixed by the combination. The 
fact that the rates which have been fixed may or may not be held un- 
lawful by the Commission is immaterial to the issue before us. The 





7 We have considered the argument that Certificate No. 44, issued March 20, 
1943 under § 12 of the Act of June 11, 1942 (56 Stat. 357) by the Chairman of the 
War Production Board (8 Fed. Reg. 3804) protects this alleged combination from 
the charges contained in the bill. That certificate approves joint action by common 
carriers through rate bureaus and the like in the initiation and establishment of rates. 
We do not stop to analyze it beyond observing that in no respect would it be a bar 
to the present action. It does not purport to be retroactive. It does not sanction 
the use of coercion. It does not authorize any combination to discriminate against 
a region in the establishment of rates. Moreover, legal means may be employed 
for an illegal end. 
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Keogh case indicates that even a combination to fix reasonable and non- 
discriminatory rates may be illegal. 260 U. S. p. 161. The reason is 
that the Interstate Commerce Act does not provide remedies for the 
correction of all the abuses of rate-making which might constitute vio- 
lations of the anti-trust laws. Thus a ‘‘zone of reasonableness exists be- 
tween maxima and minima within which a carrier is ordinarily free to 
adjust its charges for itself.’’ United States v. Chicago, M. St. P. & 
P. R. Co., 294 U. S. 499, 506. Within that zone the Commission lacks 
_ power to grant relief even though the rates are raised to the maxima by 
a conspiracy among carriers who employ unlawful tactics. If the rate- 
making function is freed from the unlawful restraints of the alleged 
conspiracy, the rates of the future will then be fixed in the manner en- 
visioned by Congress when it enacted this legislation. Damage must be 
presumed to flow from a conspiracy to manipulate rates within that 
zone. 

Moreover, the relief sought from this Court is not an uprooting of 
established rates. We are not asked for a decree which would be an 
idle gesture. We are not asked to enjoin what the Commission might 
later approve or condone. We are not asked to trench on the domain 
of the Commission; nor need any decree which may be ultimately en- 
tered in this cause have that effect. Georgia alleges, ‘‘No adminis- 
trative proceeding directed against a particular schedule of rates would 
afford relief to the State of Georgia so long as the defendants remained 
free to promulgate rates by collusive agreement. Until the conspiracy 
is ended, the corrosion of new schedules, established by the collusive 
power of the defendant carriers acting in concert, would frustrate any 
action sought to be taken by administrative process to redress the 
grievances from which the State of Georgia suffers.’’ Rate-making is 
a continuous process. Georgia is seeking a decree which will prevent in 
the future the kind of harmful conduct which has occurred in the past. 
Take the case of coercion. If it is shown that the alleged combination 
exists and uses coercion in the fixing of joint through rates, only an in- 
junction aimed at future conduct of that character can give adequate re- 
lief. Indeed, so long as the collaboration which exists exceeds lawful 
limits and continues in operation, the only effective remedy lies in dis- 
solving the combination or in confining it within legitimate boundaries. 
Any decree which is entered would look to the future and would free 
tomorrow’s rate-making from the coercive and collusive influences al- 
leged to exist. It cannot of course be determined in advance what rates 
may be lawfully established. But coercion can be enjoined. And so 
can a combination which has as its purpose an invidious discrimination 
against a region or locality. Dissolution of illegal combinations or a 
restriction of their conduct to lawful channels, is a conventional form 
of relief accorded in anti-trust suits. No more is envisaged here. If 
the alleged combination is shown to exist, the decree which can be en- 
tered will be no idle or futile gesture. It will restore that degree of 
competition envisaged by Congress when it enacted the Interstate Com- 
merce Act. It will eliminate from rate-making the collusive practices 
which the anti-trust laws condemn and which are not sanctioned by the 
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Interstate Commerce Act. It will supply an effective remedy without 
which there can be only an endless effort to rectify the continuous in- 
jury inflicted by the unlawful combination. The threatened injury is 
clear. The damage alleged is sufficient to satisfy the preliminary re- 
quirements of this motion to file. There is no administrative control 
over the combination. And no adequate or effective remedy other than 
this suit is suggested which Georgia can employ to eliminate from rate- 
making the influences of the unlawful conspiracy alleged to exist here. 

As we have said, we construe the bill to charge a conspiracy among 
defendants to use coercion in the fixing of joint through rates and to dis- ' 
criminate against Georgia in the rates which are fixed. We hold that 
under that construction of the bill a cause of action under the anti-trust 
laws is alleged. We intimate no opinion whether the bill might be con- 
strued to charge more than that or whether a rate-fixing combination 
would be legal under the Interstate Commerce Act and the Sherman 
Act but for the features of discrimination and coercion charged here. 
We are dealing with the case only in a preliminary manner. Cf. Mis- 
souri Vv. Illinois, 200 U. S. 496, 517, 518. The complaint may have to. 
be amplified and clarified as respects the coercion and discrimination 
charged, the damage suffered, or otherwise. We do not test it against 
the various types of motions and pleadings which may be filed. We 
construe it with that liberality accorded the complaint of a sovereign 
State as presenting a substantial question with sufficient clarity and 
specificity as to require a joinder of issues. 

Alleged Misjoinder of Parties Defendant. Two of the defendant- 
corporations claim to be citizens of Georgia. Georgia asserts they are 
not. That issue is an involved one. Georgia may not of course invoke 
the original jurisdiction of the Court in a suit against one of her citi- 
zens. If either of the defendants who assert their defense are citizens 
of Georgia and are necessary parties, leave to file would have to be de- 
nied. Pennsylvania v. Quicksilver Mining Co., 10 Wall 553; California 
v. Southern Pac. Co., 157 U. S. 229; Minnesota v. Northern Securities 
Co., 184 U. S. 199; Louisiana v. Cummins, 314 U. S. 577. We do not, 
however, have to decide at this stage of the proceedings whether the cor- 
porations in question are citizens of Georgia within the meaning of 
Art. III, See. 2 of the Constitution. They are not indispensable parties. 
In a suit to enjoin a conspiracy not all the conspirators are necessary 
parties defendant.® It is averred and not challenged that the other 
defendants are citizens of other states. The citizenship of the two 
defendants in question may be challenged by a motion to strike. Lowis- 
iana v. Cummins, 314 U. S. 580. But if they are stricken, the Court 
would not lose original jurisdiction over the controversy between Geor- 
gia and the other defendants. 





8 We therefore do not reach the question whether an action based on common 
law principles could be maintained. 

®See “Waterman v. Canal-Louisiana Bank Co., 215 U. S. 33, 49; United Shoe 
Mach. Co. v. United States, 258 U. S. 451, 456; Hopkins v. Oxley Stave Co., 83 
Fed. 912, 915-916; Rocky Mountain Bell Tel. Co. v. Montana Federation of Labor, 
i Fed. 809, 811-812. Cf. United States v. Socony-Vacuum Oil Co., 310 U. S. 150, 
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Exercise of Original Jurisdiction. It does not necessarily follow 
that this Court must exercise its original jurisdiction. It has at times 
been held that this Court is not the appropriate tribunal in which to 
maintain suits brought by a State. 

By Clause I of §.2 of Article III of the Constitution, the judicial 
power of the United States extends ‘‘to all Cases, in Law and Equity, 
arising under . . . the Laws of the United States’’ and ‘‘to Controversies 
. .. betweén a State and Citizens of another State.’ Clause 2 of § 2 
of Article III confers on this Court jurisdiction of those cases ‘‘in which 
a State shall be Party.’’ But Clause 2 of § 2 merely distributes the 
jurisdiction conferred by Clause 1 of § 2. Louisiana v. Texas, 176 U. 8S. 
1, 16; Massachusetts v. Missouri, 308 U.S. 1,19. Clause 2 does not grant 
exclusive jurisdiction to this Court in the cases enumerated by it. 
Ames v. Kansas, 111 U. S. 449, 469; Plaquemines Fruit Co. v. Hender- 
son, 170 U. 8. 511. And it has been held that the exercise of that juris- 
diction is not mandatory in every case. North Dakota v. Chicago & 
Northwestern Ry., supra; Georgia v. Chattanooga, 264 U. S. 473, 483; 
Oklahoma v. Cook, supra, p. 396; Massachusetts v. Missouri, supra. 
The Court in its discretion has withheld the exercise of its jurisdiction 
where there has been no want of another suitable forum to which the 
cause may be remitted in the interests of convenience, efficiency and 
justice. Georgia v. Chattanooga, supra; Massachusetts v. Missouri, 
supra. 

There is some suggestion that the issues tendered by the bill of 
complaint present questions which a district court is quite competent 
to decide. It is pointed out that the remedy is one normally pursued in 
the district courts whose facilities and prescribed judicial duties are 
better adapted to the extended trial of issues of fact than are those of 
this Court. And it is said that no reason appears why the present suit 
may not conveniently proceed in the district court of the proper venue 
or why the convenience of the parties and witnesses, as well as of the 
courts, would be better served by a trial before a master appointed by 
this court than by a trial in a district court with the customary appel- 
late review.'! The suggestion is that we deny the motion for leave to file, 
without prejudice to the maintenance of the suit in an appropriate dis- 
trict court. See Massachusetts v. Missouri, supra, pp. 17-18. 

There is, however, a reason why we should not follow that procedure 
here though in other respects we assume it would be wholly appropriate. 
Sec. 16 of the Clayton Act (15 U. S. C. § 26), with the exceptions al- 
ready noted, provides that ‘‘any person . . . shall be entitled to sue for 
and have injunctive relief, in any court of the United States having 
jurisdiction over the parties, against threatened loss or damage by a vio- 
lation of the antitrust laws.’’ Sec. 12 of the Clayton Act (15 U. S. C. 
§ 22) provides that ‘‘Any suit, action, or proceeding under the anti- 
trust laws against a corporation may be brought not only in the judicial 





10 By reason of the Eleventh Amendment the judicial power of the United 
States does not extend to suits brought against a state by a citizen of another state. 
11]n a proper case appellate review may be had directly in this Court by 


certiorari before judgment in the Circuit Court of Appeals. Judicial Code § 240(a), 
28 U. S. C. § 347(a). 
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district whereof it is an inhabitant, but also in any district wherein it 
may be found or transacts business; and all process in such cases may 
be served in the district of which it is an inhabitant, or wherever it may 
be found.’’ 

From these provisions it is apparent that Georgia might sue the 
defendants only in the judicial district where they are inhabitants or 
where they may be found or transact business. The bill of complaint, 
however, alleges and (with the exception of the two defendants already 
mentioned) it is not denied that ‘‘the parties defendant are not citi- 


* gens of Georgia, or within the jurisdiction of its courts.’’ If that alle- 


gation is taken as true, it is apparent that Georgia could not find all of 
the defendants in one of the judicial districts of Georgia so as to main- 
tain a suit of this character against all of them in a district court in 
Georgia. Certainly we have no basis for assuming that all of the so- 
ealled northern roads, incorporated in such States of Pennsylvania, 
Maryland, Indiana, Ohio, New York and Illinois, are doing business in 
Georgia. It is said that most of the defendants can be found in Georgia, 
in the District of Columbia, or in other districts. But no such facts 
appear in the record before us. And we cannot take judicial notice of 
the district or districts wherein all of the defendants are ‘‘found’’ or 
“‘transact business.’’ We would not be warranted in depriving Geor- 
gia of the original jurisdiction of this Court merely because each of the 
defendants could be found in some judicial district. Unless it were clear 
that all of them could be found in some convenient forum we could not 
say that Georgia had a ‘‘proper and adequate remedy’’ apart from the 
original jurisdiction of this Court. Massachusetts v. Missouri, supra, 
p. 19. No such showing has been made. Once a state makes out a 
ease which comes within our original jurisdiction, its right to come here 
is established. There is no requirement in the Constitution that it go 
further and show that no other forum is available to it. 

It is true that § 5 of the Sherman Act empowers the court before 
whom proceedings under § 4 are pending to bring in parties who reside 
outside the district in which the court is held.'* That procedure is 





12 Sec. 4 reads: 

“The several district courts of the United States are invested with juris- 
diction to prevent and restrain violations of sections I-7 and 15 of this title; 
and it shall be the duty of the several district attorneys of the United States, 
in their respective districts, under the direction of the Attorney General, to 
institute proceedings in equity to prevent and restrain such violations. Such 
proceedings may be by way of petition setting forth the case and praying that 
such violation shall be enjoined or otherwise prohibited. When the parties 
complained of shall have been duly notified of such petition the court shall 
proceed, as soon as may be, to the hearing and determination of the case; and 
pending such petition and before final decree, the court may at any time make 
such temporary restraining order or prohibition as shall be deemed just in 
the premises.” 

Sec. 5 reads: 

“Whenever it shall appear to the court before which any proceeding under 
section 4 of this title may be pending, that the ends of justice require that 
other parties should be brought before the court, the court may cause them to 
be summoned, whether they reside in the district in which the court is held 
- not j and subpoenas to that end may be served in any district by the marshal 
thereof.” 





736 I. C. C. PRACTITIONERS’ JOURNAL 





available in civil suits brought by the United States. Standard Oil Co. 
v. United States, 221 U.S. 1,46. But since § 4 is limited to suits brought 
by the United States, § 5 is similarly confined. See Greer, Mills & Co. vy. 
Stoller, 77 Fed. 1; Hansen Packing Co. v. Armour & Co., 16 F. Supp. 
784, 787. Apart from specific exceptions created by Congress the juris- 
diction of the district courts is territorial. As stated in Robertson y. 
Railroad Labor Board, 268 U. S. 619, 622-623: 


‘In a civil suit in personam jurisdiction over the defendant, 


as distinguished from venue, implies, among other things, either ' 


voluntary appearance by him or service of process upon him at 
a place where the officer serving it has authority to execute a writ 
of summons. Under the general provisions of law, a United States 
district court cannot issue process beyond the limits of the district, 
Harkness v. Hyde, 98 U. S. 476; Ex parte Graham, 3 Wash. 456; 
and a defendant in a civil suit can be subjected to its jurisdiction 
im personam only by service within the district. Toland v. Sprague, 
12 Pet. 300, 330. Such was the general rule established by the 
Judiciary Act of September 24, 1789, c. 20, § 11, 1 Stat. 73, 79, 
in accordance with the practice at the common law. Piquet v. Swan, 
5 Mason 35, 39 et seq. And such has been the general rule ever 
since. Munter v. Weil Corset Co., 261 U. S. 276, 279.’’ 


It follows that we should not in the exercise of our discretion remit 
Georgia to the federal district courts for relief against the injuries of 
which she complains. 


The motion for leave to file the amended bill of complaint is granted. 


Mr. Chief Justice Stone, dissenting. 

Mr. Justice Roberts, Mr. Justice Frankfurter, Mr. Justice Jackson, 
and I think that the application of the State of Georgia for leave to file 
its amended bill of complaint in this Court should be defiied (1) because 
in its judicial discretion, this Court should, without deciding the merits, 
leave the State to its remedy, if any, in the district court; (2) because 
the State lacks standing to present the only substantial issue in the case; 
and (3) because in the present posture of the case, the bill of complaint, 
for several reasons, fails to state a cause of action for which a court of 
equity can give effective relief. 

As the Court concedes and for reasons which will presently be more 
fully considered, the State, under the rule laid down in Keogh v. Chi- 
cago & Northwestern Ry. Co., 260 U. S. 156, cannot maintain its suit 
for damages resulting from the alleged conspiracy to fix unlawful in- 
terstate railroad freight rates. But the Court grants Georgia’s ap- 
plication to file on the ground that its bill of complaint, as now amended, 
states a cause of action under § 16 of the Clayton Act, c. 323, 38 Stat. 
737, 15 U. 8. C. § 26, for an injunction against a conspiracy in violation 
of the antitrust laws. The Court holds that such a suit is’ within the 
original jurisdiction of this Court, conferred by Article III, § 2, Cls. 
1 and 2 of the Constitution. Clause 1 provides that the judicial power 
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of the United States extends ‘‘to all Cases, in Law and Equity, aris- 
ing under .. . the Laws of the United States’’ and ‘‘to Controversies . . . 
between a State and Citizens of another State....’’ Clause 2 confers on 
this Court original jurisdiction of those cases or controversies ‘‘in which 
a State shall be Party.’’ 

The Court disregards the fainthearted and unconvincing assertion 
of the State that it has a ‘‘common law’’ cause of action entitling it, 
independently of the Clayton Act and the federal antitrust laws, to 
maintain the present suit to restrain the alleged conspiracy to fix and 
maintain rates or charges for the interstate transportation of freight. 
For present purposes we may assume the soundness of this contention, 
for we are of the opinion that the objections to the maintenance of the 
present suit are essentially the same, whether it be regarded as a suit 
upon a cause of action arising under the Clayton Act or as one maintain- 
able upon the equitable principles generally applicable in the federal 
courts independently of the Clayton Act. 


I. 


If it be assumed that the State may maintain this action, either as 
parens patriae or for the injury to itself as a shipper and consignee of 
interstate freight, the right sought to be established is in point of sub- 
stance like that of a private corporation, and the remedy asked is one 
normally pursued in district courts whose facilities and prescribed ju- 
dicial duties are better adapted to the trial of issues of fact than are 
those of this Court. In an original suit here, even when the case is 
first referred to a master, this Court has the duty of making an inde- 
pendent examination of the evidence a time consuming process which 
seriously interferes with the discharge of our ever increasing appellate 
duties. No reason appears why the present suit may not be as conven- 
iently proceeded with in the district court of the proper venue as in 
this Court, or why the convenience of the parties and witnesses, as well 
as of the courts concerned, would be better served by a trial before a 
master appointed by. this Court than by a trial in the appropriate dis- 
trict court with the customary appellate review. The case seems pre- 
eminently one where this Court may and should, in the exercise of its 
discretion and in the interest of-a more efficient administration of justice, 
decline to exercise its jurisdiction, and remit the parties to the ap- 
propriate district court for the proper disposition of the case there. 
North Dakota v. Chicago & Northwestern Ry., 257 U. 8S. 485; Georgia 
v. Chattanooga, 264 U. S. 472, 483; Oklahoma ex rel. Johnson v. Cook, 
304 U. S. 387; 396; Massachusetts v. Missouri, 308 U. 8. 1, 17-20. 

It is said that Georgia should not be deprived of the jurisdiction 
of this Court unless it can bring suit against all the defendants in one 
convenient district; and that there is no reason for assuming that all 
the defendants are amenable to suit in any one judicial district. But 
this puts the shoe on the wrong foot. It is Georgia which seeks to invoke 
our equity jurisdiction to hear this case, and when the question of our 
discretionary power to remit the parties to an adequate remedy in some 
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other court is raised, it is incumbent upon it to show that it will be un- 
able to reach all the defendants in a convenient district. And Georgia,’ 
_ although invited on the argument of this motion to do so, has made no 

showing that the suit cannot be proceeded with in a district court as 
readily as in this Court. It made no such allegation in the amended bill 
of complaint which it tenders.!_ Hence we can only conclude that there 
is no such obstacle. 

Further, it may be readily determined from standard works of 
reference, such as The Official Guide of the Railways, Moody’s Steam 
Railroads, railroad timetables, and telephone directories, that the sup- 
posed difficulty is not a real one. Under § 12 of the Clayton Act, 15 
U. 8. C. § 22, these defendants may be sued in any district in which 
they are ‘‘found’’ or ‘‘transact’ business.’’ A corporation both is 
‘*found’’ and ‘‘transacts business’’ in a district in which it operates a 
railroad or in which it maintains an office for the solicitation of freight 
or passenger traffic. See Eastman Kodak Co. v. Southern Photo Co., 
273 U. S. 359, 370-374; United States v. Univis Lens Co., 316 U. §. 
241, 246. These facts may be ascertained readily from the sources we 
have mentioned. It appears from them that there are several districts 
which would be as convenient for a trial as Washington, D. C., where 
proceedings before this Court would be had, and in which Georgia may 
obtain service of process upon at least as many of the defendants named 
in the complaint, as it may sue in this Court. For Georgia, itself, as 
well as this Court, seems reconciled to the suit’s continuing here with 
but eighteen of the twenty defendants, since two may be required to 
be dismissed from the suit as citizens of Georgia.” 

Of the twenty defendants, at least 18, not including the New York, 
Chicago & St. Louis R. R. Co., and the Richmond, Fredericksburg and 
Potomac R. R. Co., (R. F. & P.) are within the ‘jurisdiction of the 
Northern District of Georgia. Of these defendants, at least 19, all but 
the R. F. & P., transact business in the Northern District of Illinois 
and in the Southern District of New York. At least 18, not including 
the R. F. & P., and the Nashville, Chattanooga & St. Louis Ry., are 
amenable to suit in the Western District of Pennsylvania and in the 
Eastern District of Michigan. At least 18, all but the R. F. & P., and 
the Carolina, Clinchfield and Ohio Railway,’ are suable in the Eastern 
District of Missouri. Thus, there is no want of a suitable forum in 
which Georgia can reach at least the same number of defendants as 
she may sue in this Court. And it may be that service can be had 
on the other defendants in the district named. 

















































































































































1Some reliance is placed on an allegation of the proposed amended complaint, 
which, in its context, is that the matters of which complaint is made are not within 
the jurisdiction of the state courts of Georgia; but that has no bearing on the ques- 
tion whether they are within the competence of a federal district court in Georgia 
or in any other State. 

2 These two defendants are the Seaboard Air Line Railway Co., and the Nash- 
ville, Chattanooga & St. Louis Ry., two of the largest of the southern defendants. 

3 This defendant has been operating since 1924 as the Clinchfield Railroad Com- 


pany, under lease to the Atlantic Coast Line R. R. Co., and the Louisville & Nash- 
ville R. R. Co 





































APRIL, 1945 





I. 


If leave to file were denied, as we think it should be, without preju- 
dice to a suit in a district court, it would be unnecessary at this stage 
of the proceedings to pass upon the question whether the suit is one 
which a court of equity could entertain. But in assuming jurisdiction 
of the case, the Court passes on that question. Hence it becomes neces- 
sary to state the reasons why, in the present posture of the case, the 
State does not state a case for relief within our original jurisdiction. 

The gist of the cause of action asserted by the amended complaint 
is the injury visited upon the inhabitants of the State of Georgia by 
the alleged conspiracy among the defendant railroads to fix and main- 
tain unlawfully excessive and discriminatory rates upon freight moving 
by interstate rail transportation to and from Georgia. It is further al- 
leged that the conspiracy violates the Sherman Act, and that its effect 
is to retard the economic growth of the State. To this is added what 
the Court concedes is a mere ‘‘makeweight’’ allegation of injury to the 
State in its capacity as an owner of a railroad, and as a shipper and con- 
signee of freight. 

But the inhabitants of the State who have suffered injury or who 
are threatened with injury by the unlawful practices alleged in the 
amended complaint are alone entitled to seek a legal remedy for their 
injury, and are the proper parties plaintiff in any suit to enforce their 
rights which are alleged to have been infringed. It has long been set- 
tled by the decisions of this Court that a State is without standing to 
maintain suit for injuries sustained by its citizens and inhabitants for 
which they may sue in their own behalf. New Hampshire v. Louisiana, 
108 U. S. 76; Louisiana v. Texas, 176 U. 8. 1; Oklahoma v. Atchison, T. 
& 8. F. Ry. Co., 220 U. S. 277, 289; Oklahoma ex rel. Johnson v. Cook, 
supra, 395-396; Jones ex rel. Louisiana v. Bowles, 322 U. S. 707. And 
many years ago it was established by decisions of this Court, whose 
authority has remained unimpaired until discarded by the opinion of 
the Court just announced, that a State does not stand in such relation 
to its citizens and inhabitants as to enable it to maintain an original 
suit in this Court to protect them by injunction from injuries to the 
State’s economy resulting from the maintenance of unlawful interstate 
freight rates. Oklahoma v. Atchison, T. & 8. F. Ry. Co., supra; ef. Ok- 
lahoma v. Gulf, C. & 8. F. Ry. Co., 220 U. S. 290, 301. 

In the Atchison Railway case the plaintiff State alleged as the basis 
for its capacity to sue for relief, see 220 U. S. at 283-284, as does Geor- 
gia here, that the maintenance of the unlawful structure of freight rates 
on commodities widely used by inhabitants of the State, was ‘‘ ‘a men- 
ace to the future of said State’... [and] a hindrance to the growth of 
the State.”’ This Court nevertheless held that the wrong was to the 
individuals of the State, and that the State was therefore not in a posi- 
tion to bring the suit as parens patriae. 

The federal government is parens patriae with respect of the cause 
of action here alleged, and not the State. The federal government alone 
stands in such relationship to the citizens and inhabitants of the United 
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States, as to permit the bringing of suit in their behalf, to protect them 
from the violation of federal laws relating to interstate commerce. See 
Massachusetts v. Mellon, 262 U. S. 447, 485-486; Florida v. Mellon, 273 
U. 8. 12, 18; Jones ex rel. Louisiana v. Bowles, supra. The Sherman 
Act, §§ 1-4, 15 U. S. C. §§ 1-4, recognized that it is the United States 
which is parens patriae, when it authorized the United States, not the 
individual States, to bring criminal prosecutions or suits for injunctions 
under the Act. 

When the United States brings such a suit it is acting on behalf 
of the people of the United States, and in the national interest. The 
authority to bring such suits includes the discretionary authority not 
to bring them, if the responsible officers of the government are of the 
opinion that a suit is not warranted or would be of disservice to the 
national interest. To permit a State to bring a Sherman Act suit in 
behalf of the public is to fly in the face of the national policy established 
by Congress that the federal government should determine when such 
a suit is to be brought and how it should be prosecuted. 

Thus the Sherman Act entrusted to the national government the 
duty to represent the people in the vindication of their rights under 
the anti-trust laws. And this is confirmed by § 16 of the Clayton Act, 
which permits injunction suits by the United States against common 
carriers in respect of matters within the province of the Interstate 
Commerce Commission, while prohibiting such suits to all others, in- 
cluding a State. . 


III. 


But even if, as the Court decides, Georgia has standing to maintain 
this suit, either in its own right or as parens patriae, and this Court 
has jurisdiction of the suit and should, in the exercise of its discretion 
entertain it rather than remit the parties to the district court, the more 
important question remains whether the present suit is one in which 
a court of equity can give any effective relief. 

The suit, so far as the Court allows its prosecution, is in equity to 
restrain an alleged conspiracy by the defendant rail carriers to fix and 
maintain unjust, unlawful, excessive, and discriminatory freight rates 
in violation of the antitrust laws. Section 16 of the Clayton Act, 15 
U. 8. C. § 26, authorizes ‘‘any person’’ to maintain a suit to restrain 
violations of the antitrust laws, and the State of Georgia, suing for 
its Own injuries, is a person within the meaning of that section. Georgia 
v. Evans, 316 U. 8. 159. The section provides that the relief to be given 
is an injunction ‘‘against threatened loss or damage by a violation of.the 
antitrust laws. .. . when and under the same conditions and principles 
as injunctive relief against threatened conduct that will cause loss or 
damage is granted by courts of equity, under the rules governing such 
proceedings. ...’’ And even though, as asserted, the suit be maintain- 
able in the federal courts independently of the Clayton Act, the con- 
trolling principles governing the maintenance of the suit are the same 
in either case. The plaintiff must show threatened injury, Vicksburg 
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Waterworks Co. v. Vicksburg, 185 U. 8S. 65, 82; Paine Lumber Co. v. 
Neal, 244 U. S. 459, 471; Duplex Co. v. Deering, 254 U. 8. 443, 464-465; 
empare Texas v. Florida, 306 U. S. 398, 406-412 with Massachusetts 
y, Missouri, swpra, 15-16, for which he is without other adequate rem- 
edy, Matthews v. Rodgers, 284 U. S. 521, 525-526, and cases cited; 
Schoenthal v. Irving Trust Co., 287 U. S. 92, 94; Myers v. Bethlehem 
Corp., 303 U. S. 41, 50-52, and cases cited, and for which a court of 
equity is able to provide a remedy. 

Georgia is threatened with injury only as the alleged conspiracy 
will result in the defendant’s charging freight rates other than those 
which would exist in the absence of the conspiracy. That is, Georgia 
is not injured unless other rates than those now in force would be 
charged if the alleged conspiracy were to cease. While threatened dam- 
age in that sense could be assumed in a free competitive market, freight 
rates are not, under the Interstate Commerce Act, arrived at by the 
processes of free competition. The requirements of the Act are, as 
we will see, that the rates be just and reasonable and that they accord 
with the national transportation policy; the determination, in the first 
instance, whether the rates conform to those standards is left by Con- 
gress to the Interstate Commerce Commission, not to the courts. And 
unless Georgia can show that the present rates are unlawful, or that 
some other rate structure, which could be substituted for that now in 
force, would be just and reasonable, which Georgia cannot do without 
prior resort to the Commission, it can not show that any other structure 
could lawfully exist or that any injury to it is threatened by the con- 
spiracy. 

It follows from this that the prerequisites to the maintenance of 
the present suit are lacking for the following reasons: First, the State 
has not availed itself of or exhausted the administrative remedies pro- 
vided by the Interstate Commerce Act, which may afford an adequate 
remedy and which must in any case precede the institution of the pres- 
ent suit in equity. Second, the suit as now framed falls within the 
proviso of § 16 of the Clayton Act denying to any ‘‘person,’’ except the 
United States, authority ‘‘to bring suit in equity for injunctive relief 
against any common carrier subject to the provisions of’’ the Interstate 
Commerce Act, ‘‘in respect of any matter subject to the regulation, su- 
pervision, or other jurisdiction of the Interstate Commerce Commission.’’ 
And third, in the absence of a determination by the Commission of the 
unlawfulness of the interstate freight tariffs filed or proposed to be filed 
by the several defendant carriers, no court of equity could, within the 
scope of its authority, frame a decree effectively enjoining an agreement 
or ‘‘conspiracy”’ to file tariffs establishing interstate freight rates. 

First. The fact that a State may constitutionally invoke the juris- 
diction of this Court in a suit brought by it against citizens of another 
State, does not dispense with the further requisite that if equitable re- 
lief is sought, the bill of complaint must state a cause of action cogniz- 
able in equity, of such a nature that the Court can give relief. Texas 
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v. Florida, supra, 405. It is, as we have said, a familiar principle goy- 
erning the exercise of equity jurisdiction of federal courts that equitable 
relief may be invoked only when the plaintiff is without other adequate 
remedy. And it is a corollary of this that a suitor may not seek such 
relief until he has exhausted his available administrative remedies, 
Myers v. Bethlehem Corp., supra, 51, n. 9, and cases cited; Natural Gas 
Co. v. Slattery, 302 U. S. 300, 310-311. 

Here, by the terms of § 16 of the Clayton Act, as well as the prin- 
ciples generally governing equitable relief in the federal courts, the 
State, in order to secure the aid of equity, must show injury caused or 
threatened by the alleged unlawful acts of which it complains. Since 
the wrongful acts relied upon are a conspiracy to adopt and maintain 
unjust, unlawful, excessive or discriminatory freight rates, the only 
threatened injury to the State or its inhabitants, resulting from the con- 
spiracy, is that which is or may be caused by such unlawful rates. 

But the Interstate Commerce Act requires all interstate rail carriers, 
before putting into effect rates or charges for interstate transportation 
to adopt and file with the Commission just and reasonable rates. §§ 1(4) 
(5) (6), 6(1)(3), 49 U. S. C. §§ 1(4) (5) (6), 6(1) (3). It confers on 
the Commission exclusive jurisdiction to determine the lawfulness of all 
rates appearing in the filed tariffs, and authority to suspend rates, and 
to order the railroad to cease and desist from charging other than the 
lawful rates. §§ 15(1)(7), 49 U. S. C. § 15(1)(7). The Commission’s 
determination is to be in accordance with the ‘‘national transporta- 
tion policy,’’ to develop and preserve a national transportation system, 
see Wisconsin Railroad Commission v. Chicago, B. & Q. R. R. Co., 257 
U. S. 563, 585; New England Divisions Case, 261 U. S. 184, 189-190; 
Railroad Commission v. Southern Pacific Co., 264 U. 8. 331, 341-342, and 
to establish and maintain ‘‘reasonable charges. . ., without .. . unfair or 
destructive competitive practices ....’’ Transportation Act of 1940, 

ce. 722, 54 Stat. 899, § 1. 
The Commission is directed to consider the effect of rates on the 
movement of traffic, and the need of adequate and efficient railway 
transportation service at low cost, as well as the carriers’ need of reve- 
nues sufficient to enable them to provide that service. Interstate Com- 
merce Act, as amended, § 15a, 49 U. S. C. § 15a. In fixing rates or 
divisions, the Commission’s determination may take account of the 
financial needs of the weaker carriers, by giving them a larger share of 
divisions, or by a general rate increase.* New England Divisions Case, 
supra, 189-195; Beawmont, 8S. L. & W. R. Co. v. United States, 282 





4 Under the recapture clause of the Transportation Act of 1920, c. 91, 41 Stat. 
488, § 422, adding § 15a to the Interstate Commerce Act, profits of carriers in excess 
of a fair return were held in trust for purposes of improving railroad service. Day- 
ton-Goose Creek Ry. v. United States, 263 U. S. 456. The recapture clause was re- 
pealed by the Act of June 16, 1933, c. 91, 48 Stat. 220, § 205. But its underlying pur- 
pose to permit rates sufficient to provide an adequate and efficient transportation 
system was reaffirmed by the declaration of a “National Transportation Policy” 
which the Commission is commanded to observe, by the Transportation Act of 
1940, c. 722, 54 Stat. 899, § 1. 
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U. 8. 74; ef. Ann Arbor R. R. Co. v. United States, 281 U. 8. 658. It 
may fix minimum as well as maximum rates, §15, 49 U. 8. C. § 15, thus 
permitting it to prevent cut-throat competition and to protect weaker 
competitors. It may consider the effect of competing means of trans- 
portation, or other relevant circumstances and conditions attending the 
transportation service. See Barringer & Co. v. United States, 319 U. S. 
1, and authorities cited; and on the considerations upon which the 
Commission fixes rates, see Sharfman, The Interstate Commerce Com- 
mission, Volume III-B. These and many other controlling factors, 
which enter the Commission’s determination of rates, may be irrelevant 
to decision in an ordinary Sherman Act ease, but are inextricably in- 
terwoven with the present suit, in which the State must establish that 
injury to it is threatened by the conspiracy to fix freight rates. 

The Commission’s orders are enforceable by injunctions in the 
district courts. § 16(12), 49 U.S. C. § 16(12). And the administrative 
remedy is exclusive of, any which may be afforded by courts, at least 
until the Commission has passed upon the validity of the rates and class- 
ifications involved. Texas & Pacific Ry. Co. v. Abilene Cotton Ow Co., 
204 U. S. 426; Robinson v. Baltimore & Ohio R. R. Co., 222 U. 8. 506; 
Northern Pacific Ry. Co. v. Solum, 247 U. S. 477; Director General of 
Railroads v. The Viscose Company, 254 U. 8. 498; Midland Valley R. R. 
Co. v. Barkley, 276 U. S. 482. Until the Commission acts, no court 
ean say that the rates are not lawful and reasonable or that they are 
not within the lowest range of the zone of reasonableness. Nor can 
either be assured, the burden being upon Georgia to show that it is in- 
jured by the acts of which it complains. And if the present rates are at 
the lowest point of reasonableness, as they well may be, Georgia is not 
injured, for in that event no lower rates could be lawfully enforced by 
the Commission or the courts. 

It is not without pertinence to the present application that the 
State of Georgia and seven other southern States are parties to pro- 
ceedings now pending before the Interstate Commerce Commission, 
Docket No. 28300, Class Rate Investigation, and Docket No. 28310, Con- 
solidated Freight Classification, in which the Chairman of the Georgia 
Public Service Commission has appeared as the principal witness on 
behalf of the State. In these proceedings the witness urged uniformity 
of rates in southern and official classification territories, in conformity 
to the official territory system of rates. The witness relied on § 3(1) of 
the Act, 49 U. S. C. § 3(1), making it unlawful for any rail carrier to 
make or give undue or unreasonable preferences or advantage to any 
particular person, locality or particular description of traffies on § 1(4) 
(5)(6), 49 U. S. ©. § 1(4) (5) (6), requiring common carriers by rail 
to establish just and reasonable rates, fares, charges and classifications ; 
and on § 5(b) of the Transportation Act of 1940, which requires the 
Commission to investigate the lawfulness of rates between points in 
different classification territories and to enter such orders as may be 
appropriate for the removal ‘‘of any unlawfulness which may be found 
to exist.’’ 
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It is plain that the Commission has jurisdiction in these proceedings 
to set aside such unlawful rates as may have resulted from the conspir- 
acies alleged in the State’s amended complaint. If the Commission 
orders them set aside, nothing further remains for any court to do, 
for reasons which will presently more fully appear, save only as it may 
be asked to review or enforce the Commission’s order. Without prior 
resort to the Commission, Georgia does not and cannot establish in a 
court proceeding, that it is threatened with injury by the conspiracy 
or that it is necessary for it to resort to the courts to secure the relief 
which it seeks in the present suit. 

The State seeks to avoid these plain provisions of the Clayton and 
Interstate Commerce Acts by its insistence that by its amended com- 
plaint it asks relief not from the unlawful rates which have been or 
will be established as a result of the alleged conspiracy, but from the 
conspiracy itself, over which the Interstate Commerce Commission is said 
to have no jurisdiction, and from which it can give no relief. In the 
State’s bill of complaint, as originally presented, it sought an injunction 
setting aside the unlawful rates. Evidently realizing that all courts 
are precluded from taking such action before the Commission has de- 
termined the validity of the rates, the State sought to overcome the dif- 
ficulty by an amendment to its bill of complaint, purporting to with- 
draw its attack on the rates and assailing the conspiracy alone. But, as 
the Court seems to recognize, even the amended complaint contains al- 
legations and raises issues as to whether the rates charged by the de- 
fendants are discriminatory. The complaint therefore raises questions 
as to interference with the primary jurisdiction of the Interstate Com- 
merce Commission which are essentially the same as those presented by 
the original bill. 

This verbal maneuver, as a means of conferring jurisdiction on this 
Court, is futile, for the reason, as we have said, that the State cannot 
maintain its suit in equity either under § 16 of the Clayton Act or upon 
general equity principles, without establishing a threatened injury to it 
or those whom it represents. And this is equally true whether it sues 
as parens patriae or as owner of a railroad, and a shipper and consignee 
of freight. The threatened injury can ensue only from the maintenance 
of the unlawful rates and practices, which are specially charged to be 
discriminatory. But ‘‘a rate is not necessarily illegal because it is the 
result of a conspiracy in restraint of trade in violation of the Anti-Trust 
Act. What rates are legal is determined by the Act to Regulate Com- 
merce’’ and not by the antitrust laws. Keogh v. Chicago & Northwest- 
ern Ry. Co., supra, 162. Hence it follows in this case that the suit can 
be maintained only by showing that the alleged conspiracy has resulted 
or will result in unlawful rates, or that without the conspiracy, lawful 
rates, other than those now in force, would prevail, determinations which 
can be made only by the Interstate Commerce Commission, and which 
must be made by it, before this Court can take any judicial action based 
upon such determinations. 

We assume for present purposes that a conspiracy to fix lawful rates 
may be a violation of the antitrust laws, as was intimated in the Keogh 
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ease. But as this Court there pointed out, pages 161-162, the remedy 
is not to be had by the suit of a private individual; ‘‘the Government 
may have redress by criminal proceedings under § 3, by injunction under 
§ 4, and by forfeiture under § 6.’’ The State cannot, more than a pri- 
vate individual, bring a suit under the Clayton Act to restrain the con- 
spiracy unless it be a conspiracy to do something injurious to the plain- 
tiff. The only such injury alleged in a great variety of ways is that 
caused by unlawful and discriminatory freight rates established by the 
conspiracy. No such injury can be presumed from a conspiracy to fix 
lawful rates or to fix any rate unless it can be known with what new 
rates those now in force will be replaced by Commission action. 

For this and like reasons, this Court has uniformly refused to per- 
mit a party under guise of suing under the antitrust laws, to seek in the 
courts by indirection, determinations which are reserved for the Com- 
mission in the first instance. Keogh v. Chicago & Northwestern Ry. Co., 
supra; Central Transfer Co. v. Terminal Railroad Assn., 288 U. 8. 469, 
476; Terminal Warehouse Co. v. Pennsylvania R. R. Co., 297 U. 8. 500; 
and compare United States Navigation Co. v. Cunard 8. 8. Co., 284 
U. S. 474; Armour & Co. v. Alton R. R. Co., 312 U. 8. 195. As these 
eases show, the State cannot make its assault on a matter said not to be 
within the jurisdiction of the Commission, when adjudication must turn 
upon matters which are within its jurisdiction. Here the Court cannot 
ascertain and enjoin threatened injury resulting from a conspiracy to 
fix unlawful freight rates without considering their lawfulness and rea- 
sonableness, and thus encroaching upon the authority which Congress 
has given to the Commission alone. The case is therefore peculiarly one 
for the application of the rule that equity will not undertake to give 
relief until the plaintiff has exhausted his administrative remedies, for 
until that has occurred, it cannot be known that the plaintiff is without 
adequate relief or, in the event that it is not, that equity can know what 
relief may appropriately be given. 

Second. Independent of, but supplementing the considerations 
which indicate the unmistakable intention of Congress that a suit like 
the present should not be made the means of breaking down the regu- 
latory powers of the Commission, are the provisions of § 16 of the Clay- 
ton Act. As already noted, a proviso to the section withholds from 
“any person’’ other than the United States the right ‘‘to bring suit in 
equity for injunctive relief against any common carrier subject to the 
provisions of’’ the Interstate Commerce Act ‘‘in respect of any matter 
subject to the regulation, supervision, or other jurisdiction of the In- 
terstate Commerce Commission.’’ 

When the Clayton Act was adopted in 1914, the Commission had 
already been given broad powers to fix and regulate rates by the Hep- 
burn Act of June 29, 1906, c. 3591, 34 Stat. 584 and the Mann-Elkins 
Act of June 18, 1910, ec. 309, 36 Stat. 539. Congress realized the danger 
that indiscriminate suits for injunctions under the antitrust laws, in 
many cases affecting interstate rail carriers, would substitute the many 
district courts for the Commission, the single rate making authority, a 
retrogression from the consistent Congressional policy to avoid con- 
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fusion and conflict in this field. Hence, when Congress, by § 16 of the 
Clayton Act, for the first time authorized private suitors to seek relief 
by injunction under the antitrust laws, it was at pains to bar such suits 
against carriers with respect to any matters within the province of the 
Commission. Thus it was the purpose of § 16 to preclude the breakdown 
of the unified rate structure established for the nation by the Commis. 
sion, as would inevitably result from the maintenance under the Sher. 
man Act of numerous individual suits, like the present one, affecting 
rates which Congress had left within the Commission’s exclusive con- 
trol in the first instance. 

The statutory command can no more be evaded than may the ex- 
clusive jurisdiction of the Commission to regulate rates, by saying that 
the ‘‘relief’’ which Georgia seeks is not a matter subject to the juris- 
diction of the Commission. Section 16 does not foreclose a suit merely 
where the ‘‘relief’’ is a matter subject to the jurisdiction of the Com- 
mission. Its words are much broader. They deny the remedy, except 
to the United States, ‘‘in respect of any matter subject to .. . the jur- 
isdiction’’ of the Commission. As we have said, Georgia cannot show 
damage save by showing that the Commission would approve some rate 
structure other than that presently existing. That is certainly a ‘‘mat- 
ter subject to the . . . jurisdiction’’ of the Commission, sufficient to pre- 
clude a suit under § 16. 

The inseparability of equitable relief against a rate making con- 
spiracy from that against the unlawfulness of the rates which are or 
may be its fruits, has already been pointed out. Suffice it to say here 
that precisely the argument now made for disregarding the prohibition of 
§ 16 was rejected by this Court in a suit brought by an injured private 
party to restrain agreements or conspiracies to do acts within the jur- 
isdiction of the Commission. Central Transfer Co. v. Terminal Rail- 
road Assn., supra. And compare United States Navigation Co. v. Cun- 
ard 8. 8. Co., supra, where this Court gave the like construction to § 16 
of the Clayton Act, in its comparable relation to the authority of the 
Shipping Board to fix rates under the Shipping Act of 1916, ¢. 451, 39 
Stat. 728, 46 U. S. C. §§ 801-842, as amended by the Merchant Marine 
Act of 1920, ce. 250, 41 Stat. 988. 

In the Central Transfer Co. case it was urged that § 16 of the 
Clayton Act did not preclude the relief sought, since the Commission 
did not have jurisdiction over the agreements or contracts complained 
of, but only over the acts involved in their performance. This Court 
gave the conclusive answer which we think should be given now, that 
no injunction could be effectively given against the agreement or con- 
spiracy without in some manner relating it to the lawfulness of the acts 
done or to be done in execution of the agreement or contract, and that 
the determination of the lawfulness of those acts and their regulation 
were within the exclusive jurisdiction of the administrative agency. In 
that case, as well as in the United States Navigation Co. case, it was 
pointed out that any other construction would defeat the plain purpose 
of § 16 to preclude, except in suits by the Government, judicial inter- 
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ference with or prejudgment of the lawfulness of matters*which Con- 
gress has indubitably placed within the jurisdiction of the administra- 
tive agency. 

Equitable relief under § 16 in the present case must be denied upon 
the principle identical with that upon which the Court has relied in 
denying the right of the State to recover damages in the suit which it 
proposes here. The fact that in this branch of the case, as in Keogh v. 
Chicago & Northwestern Ry. Co., supra, and Terminal Warehouse Co. 
v. Pennsylvania R. R. Co., supra, the suit is for damages resulting from 
unlawful rates, instead of an injunction restraining threatened damage 
or injury, is without significance. For in either case, damage cannot 
ensue unless the agreement or conspiracy results in an unlawful rate or 
practice of whose lawfulness the Commission is the sole arbiter. And 
in both, this Court has held that the suit cannot be maintained without 
first resorting to the Commission. 

Congress did not see fit by its extensive revision of the Interstate 
Commerce Act in the Transportation Act of 1940, to alter the application 
of the Clayton Act to the jurisdiction of the Interstate Commerce Com- 
mission. For us to alter it now to meet the exigencies of a particular 
ease, which presents no plausible relevant differences from those which 
we have heretofore decided, is an assumption of power which only Con- 
gress could rightly exercise, and a power which it has plainly declined 
to exercise. 

Third. Even assuming, as the State does, and as the Court is per- 
suaded, that a court of equity could be called upon to enjoin a conspir- 
acy to establish rates in anticipation of a determination of their unlaw- 
fulness, it would plainly be impossible to frame a decree for relief in 
advance of a determination by the Commission that the present rates 
are unlawful, that those resulting from the decree would be lawful. 
Courts cannot enjoin, in general terms, violations of the Sherman Act, 
without specifying what acts are to be enjoined as violations, or as aid- 
ing or inducing violations. Swift & Co. v. United States, 196 U. S. 375, 
396; Swift & Co. v. United States, 276 U. S. 311, 328; ef. New Haven 
R. R. Co. v. Interstate Commerce Comm., 200 U. 8. 361, 404; Labor 
Board v. Express Publishing Co., 312 U. 8. 426. Nor can it determine in 
advance what rates may be lawfully established since the jurisdiction to 
make that determination is reserved exclusively to the Commission. 

Hence the suggestion, which the Court has been persuaded to ac- 
cept, that this Court can find a way to enjoin the alleged conspiracy to 
fix rates, without regard to what rates are or may be agreed upon and 
whether the Commission finds them to be lawful or unlawful, is an in- 
vitation to a course of the veriest futility. Any injunction which this 
Court could properly frame must not be an idle gesture. It must be 
one to prevent the threatened injury. An injunction to prevent a con- 
spiracy without relation to its injurious consequences, could not have 
that effect, and the injunction could be related to those consequences in 
this case only by defining rates and practices which the Commission has 
not declared, and may or may not declare, to be tnlawful. 
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It is futile to attempt to enjoin a conspiracy to fix rates because of 
their injurious effect on the plaintiff, unless it is known that they are 
unlawful or will be and unless the Court is free to determine the point. 
And it is futile for this Court to attempt to prescribe what rates will 
be lawful since its determination will not be binding upon the Com- 
mission, and may be ignored by it. Indeed, even after the Commission 
has made such a determination this Court, in the first instance, is with- 
out power to set it aside, North Dakota v. Chicago & Northwestern Ry. 
Co., supra; Texas v. Interstate Commerce Comm., 258 U. S. 158, 164-165, 
for exclusive jurisdiction to set aside an order of the Commission is 
vested in a district court of three judges under the Urgent Deficiencies 
Act, c. 32, 38 Stat. 219, as amended, 28 U. S. C. §§ 41(28), 43. 

It is the duty of this Court to dismiss an original suit in which it 
cannot make an effective decree. See Arizona v. California, 298 U. 8. 
558, 572, and cases cited. A fortiori, it is its duty not to entertain such 
a suit. 

The soundness and the compelling necessity for the construction 
which the Court has hitherto given to § 16 of the Clayton Act could 
not be better illustrated and emphasized than by reference to the sit- 
uation exhibited by the case which is now before us. Any decree, ef- 
fective to prevent the injury of which the State complains, would ne- 
cessarily result in further inequalities in rates, such as are now alleged 
to exist. The Court cannot enjoin as unlawful the alleged conspiracy 
to establish rates without undertaking to say what rates and practices 
are to be deemed lawful and what unlawful. But by this determination 
the Interstate Commerce Commission would not be bound, nor would the 
United States or any railroad other than those which are parties defend- 
ant. 

Only Georgia would secure relief approximating that sought by 
the bill. If relief enjoining the conspiracy complained of were effective 
to relieve the State of the injury from unlawful rates to which it ob- 
jects, and without which it could not maintain the suit under § 16, the 
decree must result in a new rate structure applicable to the railroads 
which are parties defendant. Prejudice and discrimination would be 
created as to every other State in southern territory and as to shippers 
and consignees of freight in those States who would still be governed by 
the published tariff rates, against which only Georgia and its citizens 
would have secured some measure of relief. There would be two sets 
of rates between the south and the north, one, effected as a result of this 
Court’s decree, applicable to shippers in Georgia over the railroads which 
are defendants here, and another governed by published tariffs ap- 
proved by the Commission and applicable to all other shippers and 
railroads in the south. Since illegality in existing rates is averred be- 
cause of disparity in the level of rates in two rate making areas, with 
no allegation that southern carriers receive more than a fair charge 
for their transportation service, the Court would be required to deter- 
mine whether the discrimination should be removed by increasing 
rates in official territory or establishing an intermediate level of new 
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rates, Interstate Commerce Commission v. United States, 289 U. 8. 385, 
392—a determination which could be arrived at only by the performance 
by this Court of the legislative function of rate making which has hith- 
erto been reserved to the Commission. 

If all this is to be avoided by the injunction against the alleged 
conspiracy, but without enjoining any of its asserted evil consequences in 
rate making, the issue originally tendered would, by the amendment to 
the bill of complaint, seem to amount to little if anything more than a 
political issue. The amended complaint alleges that ‘‘The wrong done 
transcends that experienced by individuals. For as men, firms, and cor- 
porations have come and gone, the conspiracy has continued over the 
deecades.’’ While trial upon the original complaint might have reduced 
this grievance to the dimensions of a cause of action to enjoin illegal 
freight rates injurious to the State, it now appears as the grievance of 
a section of the country against an existing federal system of rate mak- 
ing, which should be addressed to Congréss rather than to this Court. 

The support which the Department of Justice lends to Georgia’s 
contentions by the brief amicus, filed in this Court in behalf of the 
United States, removes any evident need for entertaining this suit. The 
Government is charged with the enforcement of the antitrust laws, and 
is authorized by § 4 of the Sherman Act and § 16 of the Clayton Act 
to maintain suits for that purpose, which others cannot bring. If it be- 
lieves that the alleged conspiracy exists and should be stopped by the 
remedial action of courts, without resort to the Commission, there would 
seem to be no reason why, avoiding the many technical obstacles to the 
present suit, it should not proceed to remedy in the usual manner the 
grievances of the citizens of the United States including citizens of 
Georgia. 

Other objections aside, it seems obvious that this Court cannot give 
any effective relief removing the threat of injury to the State resulting 
from a railroad rate conspiracy without breaking down the system of 
rate regulation by the Commission—a system which Congress has pains- 
takingly built up since the decisions, more than forty-five years ago, in 
United States v. Trans-Missouri Freight Assn., 166 U. S. 290, and 
United States v. Joint Traffic Assn., 171 U. S. 505, when the Commission 
was without power to prescribe rates. See Texas & Pacific Ry. Co. v. 
Abilene Cotton Oil Co., supra; Terminal Warehouse Co. v. Pennsylvania 
R. Co., supra, 513. 

The reasoning of the Court is not and cannot be restricted to this 
ease. If Georgia may prosecute the present suit, every shipper or con- 
signee of freight who asserts injury by a conspiracy respecting railroad 
rates in violation of the antitrust laws, may maintain a like suit in a 
district court. The prosecution of such suits cannot but fail to bring 
chaos into the field of interstate rate making. The entry of decrees for 
the plaintiffs could only mean the breakdown of the unified system of 
fixing rates by Commission action, which Congress has ordained by the 
Interstate Commerce Act. It was the purpose of § 16 of the Clayton Act 
to preclude such a breakdown. Its purpose can and should be effected 
by the refusal of this Court to entertain the proposed suit. 
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Expiration date necessary in emergency service order. 
United States v. Thompson, 58 F. Supp. 213. 


The United States District Court for the Eastern District of Mis- 
souri held that Service Order No. 178 of the Commission was invalid 
because the order was not for a specified time and was in effect perma- 
nent in character. The Service Order in question prohibited railroads 
from furnishing or supplying refrigerator ears or cars loaded with 
empty beer containers. The opinion held that the Commission had 
sufficiently specified the emergency, and the section of the country in 
which the emergency existed, and but for the failure to specify a time 


during which the order was to operate, it was within the authority of the 
Commission. 
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United States Supreme Court Action 


By Cuarence A. Miuuer, Editor 


The Supreme Court of the United States, at its sessions on March 
5, 12 and April 2, handed down no opinions or orders of interest to 
members of this Association. 

On March 12, the Court denied petition for writ of certiorari, and 
left in effect the decision of a U. S. Circuit Court of Appeals, involved 
in No. 928—Hines v. Louisville and Nashville R. R. Co. This was a suit 
to recover damages for death of two boys whose bodies were found early 
in the morning on railroad tracks near a road crossing. The trial court 
directed a verdict for the railroad since evidence was insufficient to take 
the case to the jury. This action was affirmed by the U. S. Circuit 
Court of Appeals. 
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Bills Introduced In Congress 
By Cuarence A. Mier, Editor 


The following bills have been introduced in the 79th Congress - 


Administrative Procedure 


H. R. 2602—To facilitate the administration of Government and 
improve the quality of justice; to the Committee on the Judiciary. 


Anti-Trust Act 


H. R. 2536—To amend the Interstate Commerce Act with respect to 
certain agreements between carriers; to the Committee on Interstate 
and Foreign Commerce. 


Board of Investigation and Research 


H. Res. 164—To provide for the printing of the report of the Board 
of Investigation and Research relative to public aids to transportation; 
to the Committee on Printing. 

H. Res. 165—To provide for the printing of the report of the Board 
of Investigation and Research relative to carrier taxation; to the Com- 
mittee on Printing. 


Fair Employment Practices 


H. R. 2495—To prohibit discrimination in employment because of 


race, creed, color, national origin, or ancestry; to the Committee on 
Labor. 


Fair Labor Standards Act 


S. 760—To prescribe the period within which actions may be com- 
menced under Section 16(a) of the Fair Labor Standards Act; to the 
Committee on Education and Labor. 


Freight Forwarders 


H. R. 2765—To amend Sec. 409 of the Interstate Commerce Act, 
with respect to the utilization by freight forwarders of the services of 
the common carriers by motor vehicles; to the Committee on Interstate 
and Foreign Commerce. (S. 797—identical) 


Locomotive Inspection Act Amendment 


S. 46—To amend the Locomotive Inspection Act so as to provide 
for the appointment of five additional locomotive inspectors, and to 


provide for adjustments in salaries, was passed by the Senate on March 
15th. 
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Over-charges 


S. 798—To amend the Interstate Commerce Act so as to increase the 
period of limitations on actions against railroad carriers for recovery 
of over-charges from two to four years, and to authorize the making of 
reparation awards against motor carriers subject to provisions of Part 
II of such Act, and for other purposes; to the Committee on Interstate 
Commerce. 


Pipe Lines 


H. R. 2600—To amend Section 9 of the Act entitled ‘‘An Act to 
facilitate the construction, extension, or completion of interstate petrol- 
eum pipe lines related to national defense, and to promote interstate 
ecommerce,’’ approved July 30, 1941, as amended; to the Committee 
on Interstate and Foreign Commerce. 


Post-War Traffic Levels Report 


Chairman Wheeler of the Senate Committee on Interstate Com- 
merce, on March 14, submitted S. Res. 101, providing for the printing 
of a report entitled ‘‘Post-War Traffic Levels’’ prepared by the Bureau 
of Transport Economies and Statistics of the I. C. C. The resolution 
was referred to the Committee on Printing. 


Railroad Retirement Act—Amendment 


S. 829—To amend Section 5 of the Railroad Retirement Act of 1937, 
relative to death benefits, and Subchapter B of Chapter 9 of the Inter- 
nal Revenue Code. 


Railroad Unemployment Insurance Act—Amendment 


S. J. Res. 44—Joint Resolution to facilitate the execution of Subsec- 
tion (d) of Section 13 of the Railroad Unemployment Insurance Act as 
amended; to the Committee on Interstate Commerce. (H. Res. 170— 
identical ) 


Restaurant Discrimination 


H. R. 2651—To prevent restaurants operated in connection with 
stations and terminal facilities of common carriers subject to the Inter- 
state Commerce Act from discriminating against members of the armed 
forces on account of race or color; to the Committee on Interstate and 
Foreign Commerce. 


Rivers and Harbors 


H. R. 2540—To establish an Ohio Valley Authority to provide for 
unified water control and resource development of the Ohio Valley and 
surrounding region, etc.; to the Committee on Rivers and Harbors. 

H. R. 2648—To provide for the control of the flood waters of the 
Savannah River and its tributaries; to the Committee on Rivers and 
Harbors. 
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S. 3837—To establish a Savannah Valley Authority; to the Com- 
mittee on Commerce. 


Sub-Standard Wages 


S. Con. Res. 11—Declaring it the sense of Congress that a straight- 
time hourly rate of 65 cents per hour is the minimum below which the 
National War Labor Board shall consider any wage rate substandard. 


Taxation 


H. R. 2707—To terminate the Use Tax on motor vehicles and boats; 
to the Committee on Ways and Means. 
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BILL SUBJECT STATUS 
Ss. H. R Senate 
ADMINISTRATIVE PROCEDURE 
| {A.G.C.—Majority] 
339,1117| [Smith Committee] 
7 1203} (McCarran-Sumners] Subcom. 
1206; (Walter-A.G.C—Minority] 
2602} [Gwynne] 
337,450 167 | Anti-Trust Act—Carrier Relief 
2536} Anti-Trust Act—[New Bulwinkle 
Bill] 
102 | Bituminous Coal Act—Amendment 
393 | Bituminous Coal Commission— 
Establish 
1385| Blind Persons—Seeing-Eye Dogs 
on Trains 
H.Res. 164] Board of Inv. and Res.— 
Print Reports 
H.Res. 165| Board of Inv. and Res.— 
Print Reports 
CIVIL AERONAUTICS 
S.Res. 14 Aircraft Construction 
: 165} Aircraft Propulsion 
H.Res.20| Air Policy Commission 
540} Airport Survey 
532} Amendment of 1938 Act 
541 674| Amendment of 1938 Act 
l 478} Civil Aeronautics Authority— 
Independent 
166} Consolidations and Mergers 
3 Control Tower Operators 
531| Death and Disability 
S. Res. 83 Discharge Int. Comm. Calendar 
Committee 
326 2446| Flag Lines, All-American Hgs. 
1814] International Meteorology 
H.Res. 10} Investigation—Post-War 
2,34 1125} Public Airports Hgs. 
164| Thunderstorms 
451| Traffic-Control Towers 
6 Training 
55 | Commodities Clause—Pipe Lines 
10 Corporation and Association 
Standards 
449|Cummins Amendment—Suits 
21 Deferred Maintenance 
SJR 30 Emergency Price Control Act— 
Extension 
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SUBJECT 





Explosives—T ransportation 


Fair Employment Practices 

Fair Employment Practices— 
Permanent FEPC 

[Supersedes All Other House Bills] 

Fair Employment Practices 

Fair Labor Stds. Act—Limitation 
of Actions 

Federal Industrial Commission 

Federal Transportation Authority 

Freight Forwarders 

Freight Larceny Subcom. 

Grand Traverse Bay Locks 

Great Lakes—St. Lawrence Basin 

50,1700 | Highways—Transcontinental 

Industrial Employment 

525| Industrial Employment— 

State Agencies 

32 | Interstate Commerce—Protection 

Interstate Commerce Act— Reptd. 
Amendments 

Kilgore Committee—Continuance | Adopted 


Labor Organizations—Aliens 

Land Grant Rates 

Locomotive Inspection Act— Passed 
Amendments 


Minimum Wages 

Missouri Valley Authority Subcom. 

Motor Carrier Act—Amendments* 

Natural Gas—Investigation Subcom. 

Natural Gas—Petroleum Pipe 
Lines 


Ohio Valley Authority 
Overcharges and Undercharges— 
Limitation 
761 | Overcharges—Limitation of 
Actions 
Overcharges—Limitation of 
Actions 
1925 | Passengers—Discrimination 
H.Res. 187} Petroleum Investigation 
H.Res. 13] Pullman Tickets—Sale— 
Investigation 
Pooling—Passenger 


RAILROAD RETIREMENT ACT— 

AMENDMENTS 
Annuities—Eligibility 
Annuities—Increase 25% 
Annuities—Month of Death 
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SUBJECT 








1737,1771 
437 


413,204] 
2406 
1706 





Death Benefits 

Disability—10 Years Service 

Disability—20 Years Service 

Disability—Less Than 30 Years 
Service 

Employees Outside U. S. 

Publicly-Controlled Carriers 

Separation From Service 

Years of Service—Computation 


Railroad Social Insurance 

Railroad Social Insurance 

R. R. Unemployment Insurance 
Act—Amdt. 


RATES 
Interterritorial 
Transit on U. S. Property 
Uniform Classification 
Uniform Classification 
Uniform Classification 

Reconstruction Finance Corp. 
[H.R. 1761, 1775 and 1994 are 

similar] 

Railroad Reorganizations 

Railroads Reorganizations 
[Hobbs Bill] 

R. R. Reorg—To Discharge 
Int. Com. Comm. 

Rivers and Harbors—Omnibus Bill 


Savannah River Flood Control 

Savannah Valley Authority 

Salaries and Wages— Unlawful 
Payments 

Selective Service and Training 
Act—Extension 

Standard Work-Week 

Stations and Terminal Facilities— 
Discrimination 


Stolen Property—Transportation 


TAXATION 

Commission on Taxation— 
Establish 

Unpaid 1942 Taxes—Forgive 
Half (Individ.) 

Use Tax on Motor Vehicles and 
Boats—Repeal [H.R. 1870, 
1926 and 2707 similar] 
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SUBJECT 





355 
557 


SCR 9 


556 





2282| Idaho—Third Time Zone 


446 
HCR 1] Terminate Daylight Saving Time 


1290 | Transportation Tax—Amendment 
508| Transportation Tax—States, Etc. 


1899 | Unemployment Compensation— 


7. 


1752| War Manpower 


3} Restore Standard Time 
2151| Restore Standard Time 


i) 


TIME 


I. C. C—Discontinue Daylight 
Saving ; 


Restore Standard Time 


[HCR 2, 6, 15, 20, 24 and 26 
similar] 


Transportation Policy Commission 


Undercharges—Limitation of 
Actions 


Maritime 


War Damage Insurance Premiums 
—Refund 
War Damage Insurance Premiums 
—Refund 
(H.R. 1168, 1420 and 1684 
similar 








Conf. 





Conf. 
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Meetings of Regional Chapters 





District No. 1 Chapter 


J. R. MacAnanny, Chairman, 150 beeesaead Street, Boston, Mass- 
achusetts. 


Chicago Chapter 


Wallace T. Hughes, Chairman, General Attorney, Chicago, Rock 
Island & Pacific Railway Company, 1025 LaSalle Street Station, Chi- 
eago, Ilinois. 

Meets: 12.15 P. M. First Friday of each month at the Traffic Club - 
Rooms of the Palmer House, Chicago. 


District of Columbia Chapter 


Joseph C. Colquitt, Chairman, Tower Building, Washington 5, D. C. 

Meets at the call of the Chairman. 

Out-of-town members are invited to attend the luncheons of the 
D. C. Chapter when in Washington. However, notice of such intention 
must be transmitted to the Executive Secretary by 10:30 of the day of 
the luncheon so that reservation can be made. 


Metropolitan New York Chapter 
A. C. Welsh, Chairman, 66 Court St., Brooklyn, N. Y. 
Meets: (The date and place of meetings announced by notice). 
Minneapolis Chapter 
(Ninth District Chapter) 


Walter L. Sewrey, President, Andersen Corporation, Bayport, 
Minnesota. ‘ 


Meets: 6:00 P. M. Second Tuesday of each month, Y. M. C. A., 
Minneapolis. 





N. B.: Members within each of the several districts may at their own expense with 
the approval of the vice-president of the district, organize and maintain district and 
local chapters which may send delegates to annual or other meetings of the Associa- 
tion. Such chapters must conform to the constitution and by-laws of the Association, 
provided, however, that membership in the Association of Interstate Commerce 
Commission Practitioners shall be deemed a condition precedent to membership in 
any chapter. (Constitution—Section 5, Article IV). 

(Sample charter, i.e., that of the District of Columbia Chapter, will be found on- 
pages 120-122 of December, 1939 JouRNAL). 
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Pittsburgh Chapter 
Roy S. Kern, Chairman, Coal, Coke & Iron Ore Committee—C. F. A., 
886 Wabash Building, Pittsburgh 22, Pennsylvania. 


Meets: 7:30 P. M. Last Monday of each month, Traffic Club of 
Pittsburgh, Hotel William Penn. 





San Francisco Chapter 


R. F. Walker, Chairman, T. M., Spreckels Sugar Company, 2 Pine 
St., San Francisco, California. 


Meets: Commercial Club, San Francisco, California—quarterly. 





Southern California Chapter 


L. H. Stewart, Chairman, 354 South Spring St., Los Angeles, 
California. . 





Andrew J. Lane Addresses District No. 1 Chapter on “How You Can 
Help The Port of Boston” 


On Tuesday, April 17th, the New England Chapter held a luncheon 
meeting at the Hotel Manger, Boston, at which time Mr. Andrew J. 
Lane, General Manager, Boston Port Authority, spoke on ‘‘How You 
Can Help The Port of Boston.’’ 





Administrative Procedure Bills Topic of John S. Burchmore At April 
Meeting of Chicago Chapter. 


Members present at the monthly luncheon of the Chicago Chapter 
on Friday, April 6th, listened to John S. Burchmore, member of the 
firm of Walter, Burchmore & Belnap, speak on ‘‘The True Philosophy 
of the Administrative Procedure Bill S. 7.’’ 





Golf Tournament and Dinner to be Held at Highland Country Club 
By Pittsburgh Chapter 


A Golf outing and Dinner will be held by the Pittsburgh Chapter 
at the Highland Country Club on the afternoon and evening of Tuesday, 
May 15th for members and their guests. Mr. F. M. Garland is Chairman 
of the Entertainment Committee. 

At the meeting of the Chapter on March 26th, the Legislative Com- 
mittee presented a report on Bills pending in the current session of 
Congress. 
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Following the March 26th meeting of the Chapter, the Legislative 
Committee prepared and circulated the following resolution to members 
for approval : 


April 17, 1945 


To the Members 

Executive Committee 
Pittsburgh Region Chapter 
Ass’n. of I. C. C. Practitioners 


Gentlemen : 


Following the meeting of the Chapter held on March 26, 1945, at 
which proposed legislation on administrative procedure of government 
agencies was considered, your Legislative Committee has considered the 
general purpose of the bills pending in Congress with respect to their 
application to the Interstate Commerce Commission, and in connection 
therewith respectfully submits the following resolution and recommends 
its adoption : 


Reso.vep, That the Pittsburgh Region Chapter recommend to the 
Executive Committee of the Association of Interstate Commerce Prac- 
titioners that the national organization oppose the enactment of admin- 
istrative procedure legislation unless the Interstate Commerce Com- 
mission is made exempt from the application thereof, or, if this be not 
possible, that provision be made that the said Commission be permitted 
to retain the right to determine its own procedure including the regula- 
tions as to who should be permitted to appear before it, for the following 
reasons : 

The Commission, created by Congress in 1887, has had nearly sixty 
years experience in the administration of the Interstate Commerce Act, 
amendments thereto, and other laws, during which time it has developed 
its own regulations with respect to its procedure and practice before it, 
which have been generally satisfactory to all parties appearing before 
it and to the public as a whole. 

The Commission’s regulations have been improved from time to 
time as changed conditions made same necessary. 

There is ample precedent for exempting the Commission, as this 
was done in legislation before previous Congresses. 

Non-lawyer practitioners, namely, those designated as Class B 
Practitioners before the Interstate Commerce Commission Bar, who have 
rendered valuable service in the presentation of matters before the Com- 
mission for many years prior to and since the establishment of its Bar, 
should not be denied the right to appear as Counsel; and control of the 
qualifications of persons appearing before the Commission in a repre- 
sentative capacity should be left as it is now, in the hands of the Com- 
mission. 
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And be it further 


RESOLVED, That copies hereof be sent to the President and Execu- 
tive Secretary of the Association at Washington. 
Respectfully submitted, 


LEGISLATIVE COMMITTEE, 


F. M. Garuanp, Chairman. 





“The Georgia Rate Case” by R. J. Hagman 


R. J. Hagman, Assistant General Counsel, Great Northern Railroad, 
spoke at the 9th District Chapter meeting on Tuesday evening, April 
10th, on ‘‘The Georgia Rate Case.’’ (The decision of the Supreme Court 
in this case is printed elsewhere in this JouRNAL). 





Commissioner Barnard Guest of District of Columbia Chapter 
At April 26th Meeting 


Honorable George M. Barnard was the guest of honor and his 
presence was greatly enjoyed by those present at a luncheon of the 
District of Columbia Chapter, Ambassador Hotel, Washington, D. C., 
Thursday, April 26th. 

At the conclusion of the luncheon Commissioner Barnard spoke ex- 
temporaneously and told the members present especially how valuable 
he considers the cooperation of the Association in matters before the 
Commission. 
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List of New Members * 


John G. L. Crain, (B) 12246 Darlington 
Avenue, Los Angeles 24, California. 


James P. Donovan, (A) 1001 15th Street, 
N. W., Washington 5, D. C. 


O. T. Helpling, (B) T. M., Harbor Com- 
mission, City of San Diego, 1040 West 
Broadway, San Diego 1, California 

Charles E. Lumpp, (B) Division T. M., 
Kraft Cheese Co., 500 Peshtigo Court, 
Chicago 90, Illinois. 


John C. Lyon, (A) 3003 Terminal Tower, 
Cleveland 1, Ohio. 


REINSTATED 


Sydney L. Bleicher, (A) 50 East 42nd 
Street, New York, N. Y. 


A. R. Morgan, (B) 108 West 35th St., 
Minneapolis, Minn. 

G. M. Nolen, (B) Ass’t. to Vice-Pres'’t. 
Southern Railway System, 802 Palm- 
etto Bldg., Columbia, South Carolina. 

Sol Paseltiner, (A) 30 South Broadway, 
Yonkers 2, New York. 

Joseph H. Tedrow, (A) Transportation 
Commissioner, Chamber of Commerce, 
1028 Baltimore Street, Kansas City, 
Missouri. 

Louis E. Torinus, Jr., (A) Great North- 
ern Ry. Co., 1120 Great Northern 
Bldg., St. Paul, Minnesota. 


AS MEMBERS 


Henry D. Boynton, (A) Commerce Coun- 
sel, The New York, New Haven & 
Hartford R. R. Co., 71 Meadow St., 
New Haven, Connecticut. 


H. B. Koonce, (B) Atlantic States Mo- 
oy a. P. O. Box 429, High Point, 





* Elected to membership during April, 1945. 
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